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1. Introduction

Com pared  to  the  other  EC Trea ty freed oms,  the  free
move ment  of cap i tal  stands  out  in sev er al  ways.  From  a
his tor i cal per spec tive,  it  is par tic u lar ly strik ing  that  this
fun da men tal free dom  appears  to  have  been “ left  behind”
for  many  years  by  all  of  the par ties  involved,  i. e.  the
Mem ber  States  when  they con clud ed  the Trea ty  on  the
Euro pe an Eco nom ic Com mu ni ties  in  Rome  in 1957,  the
Com mu ni ty insti tu tions  when  they  began  to har mo nize
nation al  legal sys tems  and  the Euro pe an  Court  of Jus tice
( ECJ)  when  it start ed  to  instil  life  into  the dif fer ent free -
dom guar an tees  set  out  in  the Trea ty  itself. Brief ly,  it  can
be  said  that  Art. 67  to  Art. 73  of  the  EEC Trea ty  played
an insig nif i cant  role  for sev er al dec ades.  This  was
despite  the  fact  that  the word ing  of  Art. 67(1)  of  the  EEC
Trea ty  appeared  to  be  quite prom is ing:

Dur ing  the tran si tion al peri od  and  to  the  extent nec es sa ry  to
ensure  the prop er func tion ing  of  the com mon mar ket, Mem ber
States  shall pro gres sive ly abol ish  between them selves  all restric -
tions  on  the move ment  of cap i tal belong ing  to per sons res i dent
in Mem ber  States  and  any dis crim i na tion  based  on  the nation al -
i ty  or  on  the  place  of res i dence  of  the par ties  or  on  the  place
where  such cap i tal  is invest ed.

Still,  the  fate  of  this obli ga tion  to  achieve  the liberalization
of capital movements between Member States was inex tri -
ca bly  linked  with,  inter  alia,  Art. 69  of  the  EEC Trea ty
which,  as  far  as  it  is rel e vant  in  the  present con text, stat ed
in  broad  terms  that “[ t] he Coun cil  shall,  on  a pro pos al
from  the Com mis sion, ...  issue  the nec es sa ry direct ives
for  the pro gres sive imple men ta tion  of  the pro vi sions  of
Arti cle 67 ...”  As  the nec es sa ry Direct ives  were  only
adopt ed slow ly  in  the tran si tion al peri od ( which,  under
Art. 8  of  the  EEC Trea ty,  ended  on 31 Decem ber 1969)

and sub se quent ly,1 and  as  these  had  a rath er nar row  focus
that  was reflect ed  in  their dif fer ent annex es,  the  ECJ
decid ed  that  Art. 67  of  the  EEC Trea ty  lacked  direct
appli ca bil i ty  in  many  areas,2 includ ing  that  of  direct tax a -
tion.3 It  was  only  with  the enact ment  of Coun cil Direct -
ive 88/361/ EEC4 in  June 1988  that  the  area  of cap i tal
move ments final ly  received  a  fresh  and  strong impe tus.
Spe cif i cal ly,  Art. 1(1)  of  this Direct ive stat ed  that:

With out prej u dice  to  the fol low ing pro vi sions, Mem ber  States
shall abol ish restric tions  on move ments  of cap i tal tak ing  place
between per sons res i dent  in Mem ber  States.  To facil i tate appli -
ca tion  of  this Direct ive, cap i tal move ments  shall  be clas si fied  in
accord ance  with  the Nomen cla ture  in  Annex  I.

Whilst  it  took  a  few  years  until  the  ECJ  had  an oppor tu -
ni ty  to  rule  on  this pro vi sion,  in  its Bordessa judg ment  of
Feb ru a ry 1995,  the  Court  then  made  it  clear  that  the
Direct ive  had “ brought  about  the  full lib er al i sa tion  of
cap i tal move ments”  and  that
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1. See, in particular, First Council Directive for the implementation of
Article 67 of the Treaty of 11 May 1960, Official Journal, 1960, 921 (English
Special Edition, 1959-1962, 49) and Second Council Directive 63/21/EEC
of 18 December 1962 adding to and amending the First Directive for the
implementation of Article 67 of the Treaty, Official Journal, 1963, 62 (English
Special Edition, 1963-64, 5). Compare also Council Directive 85/583/EEC
of 20 December 1985 amending the Directive of 11 May 1960 on the imple-
mentation of Article 67 of the Treaty, Official Journal, 1985, L 372/39 and
Council Directive 86/566/EEC of 17 November 1986 amending the First
Directive of 11 May 1960 for the implementation of Article 67 of the Treaty,
Official Journal, 1986, L 332/22. On these historical developments, see
C.W.M. van Ballegooijen, “Free Movement of Capital in the European Eco-
nomic Community”, Legal Issues of Economic Integration (1976/2), p. 1 et seq.
and P. Oliver, “Free Movement of Capital Between Member States: Arti-
cle 67(1) EEC and the Implementing Directives”, 9 European Law Review
(1984), p. 401 et seq.
2. See ECJ, 11 November 1981, Case 203/80, Criminal proceedings against
Guerrino Casati [1981] ECR 2595, Para. 8 et seq. and the detailed analysis by E.
Steindorff, “Kapitalverkehrsfreiheit in der EG nach Casati”, in W. Hadding et al. 
(eds.), Festschrift für W. Werner (Berlin/New York: de Gruyter 1984), p. 877 et seq.
Compare also ECJ, 31 January 1984, Joined Cases 286/82 and 26/83, Graziana
Luisi and Giuseppe Carbone v. Ministero del Tesoro [1984] ECR 377, Para. 30 and
ECJ, 24 June 1986, Case 157/85, Luigi Brugnoni and Roberto Ruffinengo v. Cassa di
risparmio di Genova e Imperia [1986] ECR 2013, Para. 21 et seq.
3. See ECJ, 21 September 1988, Case 267/86, Pascal Van Eycke v. ASPA NV
[1988] 4769, Para. 21 et seq.
4. Council Directive 88/361/EEC of 24 June 1988 for the implementation
of Article 67 of the Treaty, Official Journal, 1988, L 178/5. Compare, in this
respect, P. Oliver and J.-P. Baché, “Free Movement of Capital Between the
Member States: Recent Developments”, 26 Common Market Law Review
(1989), p. 60 et seq.



the require ment  under Arti cle 1  of  the Direct ive  for Mem ber
States  to abol ish  all restric tions  on move ments  of cap i tal  is pre -
cise  and uncon di tion al  and  does  not  require  a spe cif ic imple -
ment ing meas ure.5

Accord ing ly, tak ing  account  of  the  ECJ’ s gen er al  case  law
on  the  direct  effect  of  norms  in Direct ives,6 a  broad pro hi -
bi tion  of “restric tions”  on cap i tal move ments  between
Mem ber  States  applied  once  the dead line  for  the trans po -
si tion  of  the Direct ive  into domes tic  law,  i. e. 1  July 1990,
had  expired.7 In  its sub se quent Verkooijen deci sion  of  June
2000,  the  ECJ clar i fied  that  the pro hi bi tion  also  applied  in
the  area  of  direct  taxes,  as, “ although  direct tax a tion  falls
with in  their com pe tence,  the Mem ber  States  must  none
the  less exer cise  that com pe tence con sist ent ly  with Com -
mu ni ty  law”, includ ing sec ond ary  EC leg is la tion.8

Yet,  whilst  the  ECJ  was  still con cerned  with  the clar i fi ca -
tion  of  the  effects  of Direct ive 88/361/ EEC  on domes tic
legal sys tems  in gen er al  and  on  the  direct  tax sys tems  of
the Mem ber  States  in par tic u lar,  an impor tant devel op -
ment  then  took  place  at  the  level  of pri ma ry  EC  law.  As  a
result  of  the nego ti a tion  of  the Maas tricht Trea ty  on  the
Euro pe an  Union,  the pre vi ous pro vi sions  in  Art. 67  to
Art. 73  of  the  EEC Trea ty  were  replaced  by  the  new  Art.
73 b  to  Art. 73 g  of  the  EC Trea ty  with  effect  from 1 Jan u -
ary 1994.9 In par tic u lar,  the word ing  of  the  new  Art. 73 -
b(1)  of  the  EC Trea ty  was  quite remark a ble.  This pro vi -
sion stat ed  that

With in  the frame work  of  the pro vi sions  set  out  in  this Chap ter,
all restric tions  on  the move ment  of cap i tal  between Mem ber
States  and  between Mem ber  States  and  third coun tries  shall  be
pro hib it ed.

It  was  only short ly  after  the Bordessa judg ment,  and  on
the  basis  of  very sim i lar fac tu al cir cum stan ces  and
nation al pro ce dures,10 that  the  ECJ  had  the oppor tu ni ty
to inter pret  the  scope  of  the  new  Art. 73 b(1)  of  the  EC
Trea ty.  In  its  Sanz de Lera deci sion  of Decem ber 1995,
the  ECJ  took  two impor tant  steps.  First,  the  ECJ sim ply
trans ferred  its inter pre ta tion  of  Art. 1(1)  of Direct ive
88/361/ EEC  to  Art. 73 b(1)  of  the  EC Trea ty  and stat ed
that  the lat ter pro vi sion

gave  effect  to  the lib er al i sa tion  of cap i tal move ments  between
Mem ber  States  and  between Mem ber  States  and non-mem ber
coun tries.

Sec ond,  the  ECJ respond ed  to  the  explicit ques tions
referred  to  it  by  the nation al  court  and  added,  in rath er
clear  words,  that  due  to  the  new  EC Trea ty  rule, 

all restric tions  on  the move ment  of cap i tal  between Mem ber
States  and non-mem ber coun tries  are  to  be pro hib it ed.11

Against  this back ground,  and  with  the  key pro vi sions  on
the  free move ment  of cap i tal hav ing  been re-num bered
into  Art. 56  to  Art. 60  of  the  EC Trea ty  but oth er wise  left
unchanged  by  the  EC Trea ty revi sion effect ed  by  the
Amster dam Trea ty,  it  is hard ly sur pris ing  that  the  direct
appli ca tion  and  the  broad  scope  of  Art. 56(1) (pre vi ous -
ly,  Art. 73 b(1))  has  never real ly  been ques tioned  in sit u a -
tions  between Member States.  On  the con tra ry,  it  can  be
stat ed  that  the  free move ment  of cap i tal  has  fully  joined
the “con ver gence proc ess”  of  all  of  the fun da men tal
freed oms12 and  that  its  strong influ ence  on nation al reg -

u la tion  has  been recog nized  by  the  ECJ  in con sist ent
juris pru dence  with  regard  to  all  legal  areas,13 includ ing,
in par tic u lar,  direct tax a tion.14 In  so  far,  it  can  be  said,
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5. ECJ, 23 February 1995, Joined Cases C-358/93 and C-416/93, Criminal
proceedings against Aldo Bordessa, Vicente Marí Mellado and Concepción Bar-
bero Maestre [1995] ECR I-361, Paras. 17 and 33. For a discussion of this topic,
see S. Mohamed, “Legal and Judicial Developments in the Field of Capital
Movements”, European Business Law Review (1996), p. 273 et seq.
6. For example, ECJ, 19 January 1982, Case 8/81, Ursula Becker v. Finanz -
amt Münster-Innenstadt [1982] ECR 53, Para. 17 et seq.
7. Art. 6 Directive 88/361/EEC.
8. ECJ, 6 June 2000, Case C-35/98, Staatssecretaris van Financiën v. B.G.M.
Verkooijen [2000] ECR I-4071, Para. 32 et seq.
9. Art. 73a EC Treaty. It should also be noted that a number of bilateral, or
even multilateral, treaties concluded by the European Union deal with capital
movements. In this respect, see the Commission’s report on Provisions on
Capital Movements in multilateral and bilateral agreements of the European
Union with third parties, (Brussels, May 2005). Depending on the individual
nature of the agreement, this may form an “integral part” of the Community
legal order. See, in particular, “mixed agreements”. See also 2.2.1.
10. All of the cases, in principle, concerned the same Spanish legislation that
made the export of Spanish pesetas or foreign currencies subject to either a
prior declaration or even to prior administrative authorization. It was, howev-
er, the nationality and the place of residence of the individuals involved, as
well as the particular border concerned, that varied from case to case. The
Bordessa judgment concerned an Italian citizen, residing in Italy (C-358/93)
and two Spanish citizens residing in Spain (C-416/93), all crossing the border
between Spain and France. The Sanz de Lera decision, however, dealt with a
Spanish citizen residing in Spain who was driving through France to Switzer-
land (C-163/94), a Spanish citizen residing in the United Kingdom who was
flying from Spain via Switzerland to the United Kingdom (C-165/94) and a
Turkish citizen residing in Spain who was flying from Spain to Turkey 
(C-250/94).
11. ECJ, 14 December 1995, Joined Cases C-163/94, C-165/94 and 
C-250/94, Criminal proceedings against Lucas Emilio Sanz de Lera, Raimundo
Díaz Jiménez and Figen Kapanoglu [1995] ECR I-4821, Para. 19.
12. Compare A. Cordewener, Europäische Grundfreiheiten und nationales
Steuerrecht (Cologne: Otto Schmidt, 2002), pp. 103 et seq., 200 et seq., 249 et
seq. and 322 et seq. and A. Cordewener, “The prohibitions of discrimination
and restriction within the framework of the fully integrated market”, in F. Van-
istendael (ed.), EU Freedoms and Taxation (Amsterdam: IBFD, 2006), p. 7 et
seq. For a closer analysis of the effects of the free movement of capital on tax-
ation in situations between Member States, see A. Dourado, “Free movement
of Capital and Capital Income Taxation within the European Union”, EC Tax
Review (1994), p. 176 et seq.; P. Bentley, “Tax obstacles to the free movement of
capital”, EC Tax Journal (1996/97), p. 49 et seq.; J. Usher, “Tax discrimination
under the new capital movement provisions and the basic Treaty freedoms”, in
M. Rudanko and P. Timonen (eds.), European Financial Area (Helsinki: Hel-
sinki University Institute of International Economic Law, 1997), p. 259 et seq.;
W. Schön, “Europäische Kapitalverkehrsfreiheit und nationales Steuerrecht”,
in W. Schön (ed.), Gedächtnisschrift für B. Knobbe-Keuk (Cologne: Otto
Schmidt, 1997), p. 743 et seq.; and M. Peters, “Capital movements and taxation
in the EC”, EC Tax Review (1998), p. 4 et seq.
13. See, for example, ECJ, 16 March 1999, Case C-222/97, Manfred Trummer
and Peter Mayer [1999] ECR I-1661; ECJ, 1 June 1999, Case C-302/97, Klaus
Konle v. Republic of Austria [1999] ECR I-3099; ECJ, 14 October 1999, Case C-
439/97, Sandoz GmbH v. Finanzlandesdirektion für Wien, Niederösterreich und
Burgenland [1999] ECR I-7041; ECJ, 14 March 2000, Case C-54/99, Associa-
tion Église de Scientologie de Paris, Scientology International Reserves Trust v.
The Prime Minister [2000] ECR I-1335; ECJ, 11 January 2001, Case C-464/98,
Westdeutsche Landesbank Girozentrale v. Friedrich Stefan [2001] ECR I-173;
ECJ, 2 June 2005, Case C-174/04, Commission of the European Communities v.
Italian Republic [2005] ECR I-4933; and ECJ, 28 September 2006, Joined
Cases C-282/04 and C-283/04, Commission of the European Communities v.
Kingdom of the Netherlands, not yet reported, with further references concern-
ing the “Golden Shares” case law. For a survey, see L. Flynn, “Coming of age:
The free movement of capital case law 1993-2002”, 39 Common Market Law
Review (2002), p. 773 et seq.
14. See ECJ, 26 September 2000, Case C-478/98, Commission of the Europe-
an Communities v. Kingdom of Belgium [2000] ECR I-7587; ECJ, 21 November
2002, Case C-436/00, X, Y v. Riksskatteverket [2002] ECR I-10829, Para. 66 et
seq.; ECJ, 4 March 2004, Case C-334/02, Commission of the European Commu-
nities v. French Republic [2004] ECR I-2229, Para. 24 et seq.; ECJ, 8 June 2004,
Case C-268/03, Jean-Claude De Baeck v. Belgian State [2004] ECR I-5961; ECJ,
15 July 2004, Case C-315/02, Anneliese Lenz v. Finanzlandesdirektion für Tirol
[2004] ECR I-7063; ECJ, 15 July 2004, Case C-242/03, Ministre des Finances v.
Jean-Claude Weidert, Élisabeth Paulus [2004] ECR I-7379; ECJ, 7 September
2004, Case C-319/02, Petri Manninen [2004] ECR I-7477; ECJ, 5 July 2005,



with in  the Euro pe an  Union,  the  EC Trea ty objec tive  of
“ an inter nal mar ket char ac ter ized  by  the abo li tion
between Mem ber  States  of obsta cles  to  the  free move -
ment  of  goods, per sons, ser vi ces  and cap i tal”15 is pur sued
in  a uni form  and homo ge ne ous man ner.

Aston ish ing, how ev er,  is  the  fact  that,  for  almost  a dec -
ade,  the  third coun try per spec tive  was wide ly neglect ed,
even  though  the  ECJ  had clear ly  opened  that  door  in
Sanz de Lera.  Until recent ly, nei ther out side  nor with in
the  direct  tax sec tor  have  any rel e vant  cases  been decid -
ed  by  the  ECJ.  Still,  it  has  been obvi ous  for  some  time
that  an increas ing num ber  of  cases  are  being  brought
before  the domes tic  courts  of var i ous Mem ber  States,
remem ber ing  that  the  cases reach ing  the  ECJ  can  only
be regard ed  as  the  tip  of  the ice berg.  It  is,  in par tic u lar,
the  area  of  direct tax a tion  in  which  a con sid er a ble num -
ber  of  cases  are  now pend ing  before  the  ECJ  and  where
the  Court  has start ed  to dis cov er  the  unknown  realms  of
third coun try rela tion ships.  Many  of  these  cases  carry
prob lems  across  the Euro pe an  Union’ s exter nal bor ders
on  which  the  ECJ  has  already  ruled  in  an  intra-EU con -
text,16 where as oth ers  arrive  at  the  Court  for  the  first
time,  but imme di ate ly  cover  both  intra-EU  and  third
coun try rela tion ships.17

Based  on  the fore go ing,  this arti cle pro vides  a sur vey  of
the dog mat ic  and prac ti cal  issues  that  have  been  raised
in  legal doc trine  and  by  the  ECJ  with  regard  to  Art. 56  to
Art. 58  of  the  EC Trea ty  and  their rel e vance  to cap i tal
move ments  between Mem ber  States  and  third coun tries.

2.  Scope  of  Application  of  Art. 56(1)  in  Third
Country  Relationships

2.1. Introductory  remarks

Whilst  the temporal scope  of appli ca tion  of  Art. 56(1)  of
the  EC Trea ty  has  not  yet  raised spe cif ic prob lems,18 the
pri ma ry  issue  to  be  resolved  is  the substantial scope  of
the appli ca tion  of  Art. 56(1) regard ing  the pro tec tion  of
move ments  of cap i tal  between Mem ber  States  and  third
coun tries.  Art. 56(1)  of  the  EC Trea ty  states  that “ all
restrictions on the movement of capital between Member
States and between Member States and third countries
shall be prohibited” (empha sis  added).  Two lim i ta tions
fol low  this  basic prin ci ple  of  free move ment,  i. e.  a grand -
fa ther  clause relat ing  to  third coun try-di rect ed restric -
tions19 and  an excep tions  clause.20 Art. 59  and  Art. 60  of
the  EC Trea ty  also  state  that  the  free move ment  of cap i -
tal  in rela tion  to  third coun tries  may  be sub ject ed  to
restric tions.21 As  for  the personal scope  of  Art. 56(1)  of
the  EC Trea ty,  the per sons invok ing  the  free move ment
of cap i tal  need  not  be nation als  of  a Mem ber  State.
Whilst  the  old  Art. 67  of  the  EEC Trea ty  had mere ly
required res i dence  in,  not nation al i ty  of,  a Mem ber  State,
the  text  of  Art. 56  of  the  EC Trea ty  is  even  wider, refer -
ring  only  to  the move ment  of cap i tal  between Mem ber
States.  This  breadth  can  be  seen  in  cases  such  as Svensson
and Gustavsson22 and Bordessa,23 in  both  of  which cit i -
zens  of  third coun tries  invoked  this free dom. Final ly,  the
most inter est ing  and  unique fea ture  of  Art. 56  of  the  EC
Trea ty  is  its extra-com mu ni ty dimen sion,  as, accord ing
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Case C-376/03, D. v. Inspecteur van de Belastingdienst/Particulieren/Onderne-
mingen buitenland te Heerlen [2005] ECR I-5821; ECJ, 8 September 2005, Case
C-512/03, J.E.J. Blanckaert v. Inspecteur van de Belastingdienst/Particu-
lieren/Ondernemingen buitenland te Heerlen [2005] ECR I-7685; ECJ, 19 Janu-
ary 2006, Case C-265/04, Margaretha Bouanich v. Skatteverket [2006] ECR I-
923; ECJ, 14 September 2006, Case C-386/04, Centro di Musicologia Walter
Stauffer v. Finanzamt München für Körperschaften, not yet reported; and ECJ,
14 November 2006, Case C-513/04, Mark Kerckhaert, Bernadette Morres v.
Belgian State, not yet reported.
15. Art. 3(1) lit. c EC Treaty.
16. See, for instance, first, with regard to the German thin capitalization
rules ECJ, 12 December 2002, Case C-324/00, Lankhorst-Hohorst GmbH v.
Finanzamt Steinfurt [2002] ECR I-11779, concerning the freedom of estab-
lishment between Germany and the Netherlands, and, second, ECJ, Pending
Case C-492/04, Lasertec Gesellschaft für Stanzformen mbH (formerly Riess
Laser Bandstahlschnitte GmbH) v. Finanzamt Emmendingen, Official Journal,
2005, C 31/11, concerning the free movement of capital between Germany
and Switzerland. After ECJ, 18 September 2003, Case C-168/01, Bosal Holding
BV v. Staatssecretaris van Financiën [2003] ECR I-9409, concerning Art. 43 of
the EC Treaty and the Netherlands rules on cost deductions in connection
with the affiliation privilege for participations in EU-subsidiaries, various
cases are still pending before the Netherlands courts with regard to non-EU
subsidiaries and the effect of Art. 56(1) of the EC Treaty.
17. This is, in particular, applies to a number of UK group litigation cases.
See, for example, ECJ, 12 December 2006, Case C-374/04, Test Claimants in
Class IV of the ACT Group Litigation v. Commissioners of Inland Revenue, not
yet reported, and ECJ, 12 December 2006, Case C-446/04, Test Claimants in
the FII Group Litigation v. Commissioners of Inland Revenue, not yet reported.
In addition, see ECJ, Advocate General Geelhoed’s Opinion, 29 June 2006,
Case C-524/04, Test Claimants in the Thin Cap Group Litigation v. Commis-
sioners of Inland Revenue, not yet reported, and ECJ, Pending Case C-201/05,
The Test Claimants in the CFC and Dividend Group Litigation v. Commissioners
of Inland Revenue, Official Journal, 2005, C 182/27. See, in general, also S.
Whitehead, “The Next Round – Third Countries and the EU”, The Tax Journal
(23 May 2005), p. 9 et seq. Compare furthermore, ECJ, Pending Case 
C-414/06, Lidl Belgium GmbH & Co. KG (or M + T) v. Finanzamt Heilbronn,
Official Journal, 2006, C 326/26 and ECJ, Pending Case C-415/06, Stahlwerk
Ergste Westig GmbH v. Finanzamt Düsseldorf-Mettmann, Official Journal,
2006, C 326/26, both concerning the treaty “exemption” of foreign PE losses
under German tax treaties, but the first case covering a situation between
Germany and Luxemburg and the second case one between Germany and the
United States. See finally, for a “third-country dimension”, ECJ, Pending Case
C-194/06, Staatssecretaris van Financiën v. Orange European Smallcap Fund
NV, Official Journal, 2006, L 178/15.
18. See 1. It should, however, be appreciated that the ECJ implicitly
acknowledges that investments made before 1 July 1990 or 1 January 1994,
respectively, also enjoy protection under the Directive 88/361/EEC or Art.
56(1) of the EC Treaty, respectively. After these dates; these investments 
“grow” into Community law protection. See implicitly, for example, ECJ, 23
February 2006, Case C-471/04, Finanzamt Offenbach am Main-Land v. Keller
Holding GmbH [2006] ECR I-2107 (concerning an Austrian subsidiary of a
German company and taxable years before and after Austria’s accession to the
European Union) and ECJ, 12 December 2006, Case C-446/04, Test Claimants
in the FII Group Litigation v. Commissioners of Inland Revenue, not yet report-
ed (concerning dividend payments dating back to the 1970s). Some specific,
though mostly irrelevant (see 3. and also ECJ, 6 June 2000, Case C-35/98,
Staatssecretaris van Financiën v. B.G.M. Verkooijen [2000] ECR I-4071, Para.
38), timing issues for intra-EU situations surround Art. 58 (1) lit. a of the EC
Treaty, as it had been agreed in Declaration No. 7 annexed to the Maastricht
Treaty that this provision applies only in respect of national tax law provisions
that existed at the end of 1993, and only insofar as capital movements
between Member States are concerned. Annex IV of the 2003 Act of Acces-
sion, Official Journal, 2003, L 236/33, 797, also contains a specific provision
for Estonia to apply Art. 58(1) lit. a of the EC Treaty to provisions that existed
on 31 December 1999 and affect capital movements between Member States,
whereas as a general rule for the other acceding Member States at the end of
1993 is decisive.
19. Art. 57 EC Treaty. See 4.
20. Art. 58 EC Treaty. See 3.
21. See, for example, ECJ, Advocate General Geelhoed’s Opinion, 10 April
2003, Case C-452/01, Margarethe Ospelt and Schlössle Weissenberg Familien-
stiftung [2003] ECR I-9743, Para. 35.
22. ECJ, 14 November 1995, Case C-484/93, Peter Svensson and Lena Gus-
tavsson v. Ministre du Logement et de l’Urbanisme [1995] ECR I-3955.
23. ECJ, 23 February 1995, Joined Cases C-358/93 and C-416/93, Criminal
proceedings against Aldo Bordessa, Vicente Marí Mellado and Concepción Bar-
bero Maestre [1995] ECR I-361.



to  its word ing,  it  appears  to  cover  third coun try ele ments
with out lim i ta tion.  It  also  extends  to cap i tal move ments
into  and  out  of  the Com mu ni ty,  as  well  as with in  it.
Whilst, how ev er,  Art. 56(1)  of  the  EC Trea ty  deals  with
exter nal cap i tal move ments  in  the  same  broad  terms  that
are  used  for intra-Com mu ni ty cap i tal move ments,  the
exis tence  of  Art. 57,  Art. 59  and  Art. 60 clear ly cre ates  a
less lib er al ized frame work.

As  can  be  derived  from  the word ing  of  Art. 56(1)  of  the
EC Trea ty ( see 1.),  the  mere lan guage  of  the pro vi sion
does  not dis tin guish  between  the pro hi bi tion  of restric -
tions  on  the move ment  of cap i tal “ between Mem ber
States”,  on  the  one  hand,  and “ between Mem ber  States
and  third coun tries”,  on  the  other.  This remark a ble fea -
ture  of  Art. 56(1)  of  the  EC Trea ty,  which  appears  to
grant iden ti cal pro tec tion  to sce nar i os involv ing  third
coun tries com pared  to sit u a tions  of cap i tal move ments
with in  the Euro pe an  Union,  has  already  been  noted  by
many  authors.24 Like wise,  Art. 58(1)  of  the  EC Trea ty,
which  grants  a num ber  of excep tions  to  Art. 56,  in par -
tic u lar  in  respect  of  the  field  of tax a tion,  does  not dif fer -
en ti ate  between pla ces  of res i dence  or pla ces  of invest -
ment with in  the Euro pe an  Union  and  in  third
coun tries.25 Taken lit er al ly, cross-bor der cap i tal invest -
ments  between Mem ber  States  and  third coun tries,
there fore,  appear  to  enjoy  full pro tec tion  under  the  EC
Trea ty, espe cial ly regard ing  tax mat ters. Accord ing ly,  a
large num ber  of deci sions  of nation al  courts  can  be
iden ti fied  that, with out refer ring ques tions  for fur ther
clar i fi ca tion  to  the  ECJ,  did  not hes i tate  to  extend  the
sub stan tive  scope  of  Art. 56(1)  of  the  EC Trea ty  to  third
coun try sce nar i os.  These deci sions,  which  are gen er al ly
with out lim i ta tion  at  this  stage,26 assume  that  EC  law
pro tec tion  is avail a ble  both  in “out bound” sit u a tions,  i. e.
invest ment  from  the Euro pe an  Union  in  a  third coun -
try,27 and  in “ inbound” sit u a tions,  i. e. invest ment  from  a
third coun try  in  the Euro pe an  Union.28

With ref er ence  to  the  telos  and  the sys tem at ic con text  of
Art. 56(1)  of  the  EC Trea ty,  some  authors, how ev er, ques -
tion wheth er  or  not  this pro vi sion  should  be inter pret ed
in  such  a  broad  way. Ini tial ly, dif fer en ces  between  cases
involv ing Mem ber  States  only  and  those involv ing  third
coun tries  can  be iden ti fied.  One dif fer ence  is  the miss -
ing rec i proc i ty  in  the  third coun try con text.29 Anoth er  is
the  lack  of  a com mon objec tive cor re spond ing  to  the
estab lish ment  of  the Sin gle Mar ket.30 It  has, there fore,
been  argued  that  the pur pose  of  the  free move ment  of
cap i tal  in  respect  of  third coun tries  is with out  doubt
more lim it ed.31 Sim i lar ly,  the  lack  of har mo niz ing pow -
ers  of  the  EU insti tu tions out side  the Com mu ni ty  leads
to  a sub stan tial ly dif fer ent start ing  point.  The  absence  of
this objec tive  to  achieve  a Sin gle Mar ket  in  the  third
coun try  makes  it tempt ing  to  choose  a rath er nar row
inter pre ta tion. Accord ing ly,  one  author  has sug gest ed
that  the ration ale  behind  the inclu sion  of  third coun try
sce nar i os  in  the  free move ment  of cap i tal  is mere ly  to
ensure uni form bor ders  to  non-EU ter ri to ries.32 In  other
words,  both  entrance  to  and  exit  out  of  the Euro pe an
Union  should  be gov erned  by  the  same prin ci ples.
Accord ing ly,  the pro vi sions  to  and  from  third coun tries

should  be inter pret ed  in  the  light  of  their  own pur pose,
which  may dif fer  from  the  one estab lished regard ing
cap i tal move ments  between Mem ber  States.33 Against
this gen er al back ground sev er al  attempts  to  limit  the
sub stan tive  scope  of  Art. 56(1)  of  the  EC Trea ty  are pos -
si ble.

2.2.  Potential  delimitation  of  the  substantive  scope  of
application  of  Art. 56(1)

2.2.1. No  direct  application  in  third  country
relationships?

A rath er dras tic  approach  would  be  to  deny  the  direct
appli ca tion  of  Art. 56(1)  of  the  EC Trea ty  in sit u a tions 
“ between Mem ber  States  and  third coun tries”.  This
approach  could  find  its the o ret i cal  basis  in  the  ECJ’ s
juris pru dence  on bilat er al  or “ mixed agree ments”  with
non-Mem ber  States,  in  respect  of  which  the  Court  has
stat ed  that:

It  is  clear  from  that  case-law  that  the exten sion  of  the inter pre ta -
tion  of  a pro vi sion  in  the Trea ty  to  a com pa ra bly, sim i lar ly  or
even iden ti cal ly word ed pro vi sion  of  an agree ment con clud ed
by  the Com mu ni ty  with  a non-mem ber coun try  depends,  inter
alia,  on  the  aim pur sued  by  each pro vi sion  in  its par tic u lar con -
text  and  that  a com par i son  between  the objec tives  and con text
of  the agree ment  and  those  of  the Trea ty  is  of con sid er a ble
impor tance  in  that  regard.
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24. See for instance K. Ståhl, “Free movement of capital between Member
States and third countries”, EC Tax Review (2004), p. 50; W. Schön, “Der Kapi-
talverkehr mit Drittstaaten und das internationale Steuerrecht”, in R. Gocke,
D. Gosch and M. Lang (eds.), Körperschaftsteuer – Internationales Steuerrecht –
Doppelbesteuerung, Festschrift für F. Wassermeyer (Munich: C.H. Beck, 2005), 
p. 492; and A. Schnitger, “Die Kapitalverkehrsfreiheit im Verhältnis zu Dritt -
staaten – Vorabentscheidungsersuchen in den Rs. van Hilten, Fidium Finanz
AG und Lasertec”, Internationales Steuerrecht (2005), p. 493.
25. Ståhl, note 24. See also ECJ, 14 December 1995, Joined Cases C-163/94,
C-165/94 and C-250/94, Criminal proceedings against Lucas Emilio Sanz de
Lera, Raimundo Díaz Jiménez and Figen Kapanoglu [1995] ECR I-4821.
26. It should be noted that this discussion concerns the scope of the applica-
tion of the prohibition in Art. 56(1) of the EC Treaty. Most of the ECJ deci-
sions referred to here, in fact, tried to reduce the effect of the free movement
of capital at a later stage, i.e. either at the level of Art. 58 (see 3.) or at the level
of Art. 57(1) (see 4.) of the EC Treaty.
27. See, for example, for Austria, Tax Court (Unabhängiger Finanzsenat) of
Linz, 13 January 2005, RV/0279-L/04, regarding portfolio dividends from,
inter alia, Switzerland and the United States. (For comment see G. Kofler and
G. Toifl, “Austria’s Differential Treatment of Domestic and Foreign Intercom-
pany Dividends Infringes the EU’s Free Movement of Capital”, 45 European
Taxation 6 (2005), p. 232 et seq.) For Germany, see Tax Court (Finanzgericht)
Hamburg, 9 March 2004, VI 279/01, Entscheidungen der Finanzgerichte
(2004), p. 1575 (Germany–Switzerland); Finanzgericht Düsseldorf, 14 Sep-
tember 2004, 6 K 3796/01 K, F, Entscheidungen der Finanzgerichte (2005), 
p. 540 (Germany–United States); Finanzgericht of Hessen, 2 March 2005, 4 
K 3876/01, Entscheidungen der Finanzgerichte (2006), p. 1209 (Germany–
Switzerland); Federal Tax Court (Bundesfinanzhof), 14 September 2005, VIII
B 40/05, Internationales Steuerrecht (2006), p. 180 (Germany–Switzerland);
Finanzgericht Munich, 25 October 2005, 6 K 4796/03, Entscheidungen der
Finanzgerichte 2006, p. 421; Bundesfinanzhof, 21 December 2005, I R 4/05,
Internationales Steuerrecht (2006), p. 459 (Germany–Switzerland); Bundesfi-
nanzhof, 22 February 2006, I R 120/04, Bundessteuerblatt 2006, Part II, p. 864
et seq. (Germany–United States); and Bundesfinanzhof, 9 August 2006, 
I R 95/05, Betriebs-Berater (2006), p. 2565 et seq. (Germany–South Africa).
28. With regard to Germany, see, for example, Bundesfinanzhof, 26 May
2004, I R 54/03, Bundessteuerblatt 2004, Part II, p. 770 (Russia–Germany).
29. Ståhl, note 24, p. 51; Schön, note 24, p. 503; and Schnitger, note 24.
30. The same is true for the objective of a functioning Monetary Union. See,
for example, C. Peters and J. Gooijer, “The Free Movement of Capital and
Third Countries: Some Observations”, 45 European Taxation 11 (2005), p. 476.
31. Ståhl, note 24, p. 50.
32. Schön, note 24, p. 506.
33. Ståhl, note 24, p. 52 et seq.



In  this  respect, refer ring  to  Art. 31  of  the Vien na Con -
ven tion  of 23  May 1969  on  the  Law  of Treat ies,  the  ECJ
requires  that pro vi sions  in  an agree ment  must  not  only
be uncon di tion al  and suf fi cient ly pre cise,  but  must  also
be inter pret ed  in  good  faith  in accord ance  with  their
ordi nary mean ing  in  their con text  and  in  the  light  of
their  object  and pur pose.34 It  could,  in  fact,  be  argued
that  the  same cau tious  approach  should,  a for tio ri,  apply
to  Art. 56(1)  of  the  EC Trea ty  in rela tion  to  third coun -
tries,  as  this pro vi sion  does  not  even  form  part  of  a bilat -
er al agree ment  with mutu al obli ga tions,  but  is,  instead,
only  a unilateral (self-im posed) obli ga tion  on  the Mem -
ber  States.

Yet,  it  appears dif fi cult  to main tain  such  a dis tinc tion
between  the  two claus es  in  Art. 56(1)  of  the  EC Trea ty
regard ing cap i tal move ments “ between Mem ber  States”,
on  the  one  hand,  and  those “ between Mem ber  States  and
third coun tries”,  on  the  other.  Not  only  the word ing  but
also  the con text  of  the pro vi sion  puts  the obli ga tions
pre scribed  by  both claus es  on  equal foot ing.  In addi tion,
it  is obvi ous  that  the Mem ber  States  enforced  their  own
obli ga tions  towards  third coun tries  by intro duc ing  the
sec ond  clause direct ly  into  the  EC Trea ty.  This  stands  in
a  clear con trast  to  the pre vi ous sit u a tion,  in  which  Art.
70  of  the  EEC Trea ty  only pro vid ed  for “Coun cil meas -
ures  for  the pro gres sive coor di na tion  of  the  exchange
pol i cies  of Mem ber  States  in  respect  of  the move ment  of
cap i tal  between  those  States  and  third coun tries”  and
where  Art. 7(1)  of Direct ive 88/361/ EEC mere ly con -
tained  a non-bind ing dec la ra tion  of  intent  to lib er al ize
third coun try rela tions.35 In  fact,  it  must  be  noted  that
the  ECJ  did  not  only  refuse  to  pay atten tion  to  the con -
sid er a tions pre vi ous ly  referred  to  in  its  early  Sanz de
Lera36 deci sion,  but  also com plete ly avoid ed  the  issue  in
its  recent judg ments  in  Van Hilten-van der Heijden37 and
FII Group Litigation.38 In par tic u lar  in  the lat ter  two
cases,  the  ECJ  was con cerned  with  the ques tions  of
wheth er  or  not  there  was  a restric tion  and wheth er  or
not  Art. 57(1)  and  Art. 58  of  the  EC Trea ty  could  be
relied  on.  This  results  in  the con clu sion  that implic it ly
the  full  direct appli ca tion  of  Art. 56(1)  of  the  EC Trea ty
in  third coun try rela tion ships  was accept ed  by  the  ECJ.
Along  these  lines,  the  ECJ  has  now  made  its posi tion
clear  in  the  FII Group Litigation judg ment  and  has  held
that, out side  Art. 57(1)  of  the  EC Trea ty, 

a restric tion  on cap i tal move ments pro hib it ed  by Arti cle 56  EC
could  not  be  applied,  even  in rela tions  with non-mem ber coun -
tries.39

This  broad word ing  and  the  ECJ’ s indif fer ence  toward
pro tec tion  of “cap i tal move ments  to  or  from non-mem -
ber coun tries”40 also strong ly  implies  a rejec tion  of  the
idea  of  a partial deni al  of  the  direct appli ca tion  of  Art. 56
of  the  EC Trea ty, inso far  as  the rel e vant move ment  of
cap i tal con cerns  an  inbound activ i ty  from  a  third coun -
try  to  a Mem ber  State.41

2.2.2.  Partial  reduction  of  the  substantive  scope  of
application  in  third  country  relationships?

Even  if  the  direct appli ca tion  of  Art. 56(1)  of  the  EC
Trea ty  to cap i tal move ments involv ing non-Mem ber
States  is,  in prin ci ple, accept ed  by  most  authors,  there  is
still  a  whole  range  of approach es  to  reduce  the  broad
scope  of  the pro vi sion.  One  approach  could  be  to  limit
its subjective scope  of appli ca tion  to cit i zens  or res i dents
of  a Mem ber  State, tak ing  the nar row  view  that  only  the
lat ter  should  enjoy  the priv i leg es grant ed  by  the  EC
Trea ty  and  its fun da men tal freed oms.42 In addi tion  to
the  fact  that  Art. 56(1)  of  the  EC Trea ty nei ther  requires
cit i zen ship  nor res i dence  as  an  EU  nexus,  the  free move -
ment  of cap i tal cov ers  both  the inves tor  and  the invest -
ee.43 Accord ing ly,  there  should  always  be ( at  least)  one
party  to  the trans ac tion res i dent  in  the Euro pe an  Union.
Con se quent ly,  this lim i ta tion  would  not  have mate ri al
con se quen ces.  Most  authors, how ev er,  deny  such  a lim i -
ta tion  of  the per son al  scope  of  Art. 56  of  the  EC Trea ty  a
limine,44 and  case  law  also clear ly sug gests  the oppo site.45
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34. See ECJ, 1 July 1993, Case C-312/91, Procedural issue relating to a seizure
of goods belonging to Metalsa Srl [1993] ECR I-3751, Para. 10 et seq., regarding
the free trade agreement concluded with Austria in 1972. Compare also ECJ, 5
July 1994, Case C-432/92, The Queen v. Minister of Agriculture, Fisheries and
Food, ex parte S. P. Anastasiou (Pissouri) Ltd and others [1994] ECR I-3087,
Para. 23, regarding the free trade agreement concluded with Cyprus in 1972.
35. This provision read as follows: “In their treatment of transfers in respect
of movements of capital to or from third countries, the Member States shall
endeavour to attain the same degree of liberalisation as that which applies to
operations with residents of other Member States, subject to the other provi-
sions of this Directive. The provisions of the preceding subparagraph shall
not prejudice the application to third countries of domestic rules or Commu-
nity law, particularly any reciprocal conditions, concerning operations
involving establishment, the provisions of financial services and the admis-
sion of securities to capital markets”.
36. ECJ, 14 December 1995, Joined Cases C-163/94, C-165/94 and 
C-250/94, Criminal proceedings against Lucas Emilio Sanz de Lera, Raimundo
Díaz Jiménez and Figen Kapanoglu [1995] ECR I-4821, Para. 44 et seq.
37. ECJ, 23 February 2006, Case C-513/03, Heirs of M.E.A. van Hilten-van
der Heijden v. Inspecteur van de Belastingdienst/Particulieren/Ondernemingen
buitenland te Heerlen, not yet reported, Para. 37 et seq.
38. ECJ, 12 December 2006, Case C-446/04, Test Claimants in the FII Group
Litigation v. Commissioners of Inland Revenue, not yet reported, Paras. 169 et
seq. and 174 et seq.
39. Id., Para. 186 and also implicitly Para. 165 et seq.
40. Id., Para. 183.
41. For arguments supporting this, see Schön, note 24, p. 496.
42. It has, in fact, been suggested quite generally by German authors that all
the fundamental freedoms should be restricted in their personal scope and
only open to EU citizens. See T. Kingreen and R. Störmer, “Die subjektiv-
öffentlichen Rechte des primären Gemeinschaftsrechts”, Europarecht (1998),
p. 274 et seq. and T. Kingreen, Die Struktur der Grundfreiheiten des Euro-
päischen Gemeinschaftsrechts (Berlin: Duncker & Humblot, 1999), p. 78 et seq.
This would mean that, even with regard to pure intra-EU situations, Art. 56(1)
of the EC Treaty could never be invoked by non-EU nationals.
43. ECJ, 6 June 2000, Case C-35/98, Staatssecretaris van Financiën v. B.G.M.
Verkooijen [2000] ECR I-4071, Para. 34 et seq. and ECJ, 26 September 2000,
Case C-478/98, Commission of the European Communities v. Kingdom of Bel-
gium [2000] ECR I-7587, Para. 18. See also ECJ, Advocate General Kokott’s
Opinion, 12 February 2004, Case C-242/03, Ministre des Finances v. Jean-
Claude Weidert and Élisabeth Paulus [2004] ECR I-7379, Para. 21 et seq.
44. Ståhl, note 24, p. 47.
45. ECJ, 12 December 2006, Case C-446/04, Test Claimants in the FII Group
Litigation v. Commissioners of Inland Revenue, not yet reported, Para. 186. See
also ECJ, 14 November 1995, Case C-484/93, Peter Svensson and Lena Gus-
tavsson v. Ministre du Logement et de l’Urbanisme [1995] ECR I-3955, Para. 6 et
seq. and ECJ, 14 December 1995, Joined Cases C-163/94, C-165/94 and 
C-250/94, Criminal proceedings against Lucas Emilio Sanz de Lera, Raimundo
Díaz Jiménez and Figen Kapanoglu [1995] ECR I-4821.



Anoth er  approach  to  limit  the  effects  of  Art. 56(1)  of  the
EC Trea ty  on cap i tal move ments  in rela tion  to  third
coun tries focus es  on  the objective scope  of appli ca tion.
The argu ment  is  that  only  the tech ni cal ( or  even phys i -
cal) cross-bor der trans fer  of cap i tal  should  enjoy pro tec -
tion  and  that  only  those nation al meas ures  should  be
caught  by  the pro hi bi tion  that spe cif i cal ly catch es  such
trans fers  with  an  effect equiv a lent  to cus toms  duties,
where as ordi nary  income  or prop er ty  taxes lev ied  on  the
earn ings  or  the sub stance  of cap i tal  once invest ed
should  not  be  caught.46 It  has  also  been sug gest ed  that,  in
third coun try set tings,  tax pro vi sions  should  be com -
plete ly  removed  from  the  scope  of  the  free move ment  of
cap i tal.47 This rea son ing  is, how ev er, nei ther  shared  by
sev er al nation al  courts48 nor  the pre vail ing opin ion  in
legal schol ar ship.49 The  ECJ  has  not  only reject ed  these
con ten tions  in  the  recent  FII Group Litigation case,  but
has  also extend ed  the  broad sub stan tial  scope  of  Art. 56
of  the  EC Trea ty  as devel oped  in  its  prior  case  law  on
intra-EU sit u a tions  to  third coun try sit u a tions.  This
con clu sion  is strong ly  implied  by  the  ECJ’ s dis cus sion  of
Art. 57(1)  of  the  EC Trea ty,  as

the restric tions  on cap i tal move ments involv ing  direct invest -
ment  or estab lish ment with in  the mean ing  of Arti cle 57(1)  EC
extend  not  only  to nation al meas ures  which,  in  their appli ca tion
to cap i tal move ments  to  or  from non-mem ber coun tries,  restrict
invest ment  or estab lish ment,  but  also  to  those meas ures  which
restrict pay ments  of div i dends deriv ing  from  them.50

Recent ly, how ev er, anoth er poten tial lim i ta tion  on  the
scope  of  Art. 56(1)  of  the  EC Trea ty  has attract ed atten -
tion.  This devel op ment  is  all  the  more sur pris ing,  as  it  is
not spe cif i cal ly  linked  with  the gen er al tele o log i cal argu -
ments  advanced  to  reduce  a poten tial  erga omnes effect
of  this pro vi sion.  Instead,  such  a reduc tion  could sim ply
result  from  a  mere non-ap pli ca tion  of  the  free move -
ment  of cap i tal  in sit u a tions simul ta ne ous ly cov ered  by
anoth er fun da men tal free dom.  The con cept  behind  this
lim i ta tion  is  that  the  scope  of  a fun da men tal free dom,
for exam ple  the free dom  of estab lish ment,  that  does  not
cover  third coun try sce nar i os  should  not  be “extend ed”
beyond Com mu ni ty bor ders  via  the appli ca tion  of  the
free move ment  of cap i tal. Wheth er  or  not  the var i ous
fun da men tal freed oms  can com ple ment  each  other  is  a
trick y ques tion.  It  is  fair  to  say  that,  in  legal writ ing,  a
whole  scale  of opin ions, ran ging  from  the “exclu siv i ty
approach”  to  the “ effet utile approach”  can  be  observed.
Accord ing  to  the lat ter,  which  appears  to  be pre dom i -
nant,51 sev er al freed oms  can  apply  to  a sin gle  case simul -
ta ne ous ly.  On  this  basis, var i ous nation al  courts  and
schol ars  have sug gest ed  that  such com ple men ta ry pro -
tec tion  under  the  free move ment  of cap i tal  will  become
exclu sive  in  third coun try sit u a tions  if  a spe cif ic eco -
nom ic activ i ty  would,  in sub stance,  also  be cov ered  by,
for exam ple,  the free dom  of estab lish ment,  which, how -
ev er,  does  not  apply  for ter ri to ri al rea sons  in  the  case  in
ques tion.52 Accord ing ly,  Art. 56  of  the  EC Trea ty  has
been  invoked  not  only  to coun ter dis crim i na tions  of
inbound div i dends flow ing  from major i ty invest ments
in  third coun try com pa nies,53 but  also regard ing  the  loss
util i za tion  of for eign per ma nent estab lish ments ( PE)54

or  the  Bosal type deduct i bil i ty  of financ ing  costs  of  third

coun try sub sid i ar ies.55 Recent ly, how ev er,  first sour ces
sug gest  that  the pen du lum  has  swung  back.56 Both  the
older juris pru dence  of  the  ECJ  and  the opin ions  of var i -
ous Advo cates Gen er al  lack  a con sist ent  approach.57

Nev er the less, late ly  and  along  the  lines  already sug gest ed
by Advo cate Gen er al  Alber’ s Opin ion  in  Baars,58 the  ECJ
has tend ed  to cre ate  a sys tem  of pri or i ty  amongst  the
fun da men tal freed oms, depend ing  on  the nation al
meas ure  in ques tion  and  its  effects  on  the freed oms
poten tial ly affect ed,  i. e.:

Where  a nation al meas ure  relates  to  the free dom  to pro vide ser -
vi ces  and  the  free move ment  of cap i tal  at  the  same  time,  it  is ne-
c es sa ry  to con sid er  to  what  extent  the exer cise  of  those fun da -
men tal lib er ties  is affect ed  and wheth er,  in  the cir cum stan ces  of
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46. Schön, note 24, p. 502 et seq. Some authors even limit this to the physical
transfer. See S. Mohamed, European Community Law on the Free Movement of
Capital and the EMU (The Hague/London/Boston/Stockholm: Kluwer, 1999),
p. 217.
47. Dissenting and with further references, see Ståhl, note 24, p. 54 et seq.
48. See notes 27 and 28. See also Verwaltungsgerichtshof, 28 January 2005,
2004/15/0105, ecolex 2005/253 with comments by P. Plansky.
49. For recent comments see D. Hohenwarter, “Vorlagebeschluss des VwGH
zur Kapitalverkehrsfreiheit im Verhältnis zu Drittstaaten”, Steuer und Wirt-
schaft International (2005), p. 225 et seq.; C. Staringer, “Pending Cases Filed by
Austrian Courts: The Holböck Case”, in M. Lang, J. Schuch and C. Staringer 
(eds.), ECJ – Recent Developments in Direct Taxation (Vienna: Linde, 2006),
pp. 9 and 11 et seq.; Schnitger, note 24; R. Obser, “§ 8a KStG im Inbound-Sach-
verhalt – eine EG-rechtliche Beurteilung”, Internationales Steuerrecht (2005),
p. 802 et seq.; and J. Schönfeld and B. Lieber, “Swedish CFC-Rules under Scru-
tiny of EC Law: Harmful Tax Competition and the Free Movement of Capital
in Relation to Third Countries”, Intertax (2006), p. 99 et seq.
50. ECJ, 12 December 2006, Case C-446/04, Test Claimants in the FII Group
Litigation v. Commissioners of Inland Revenue, not yet reported, Para. 183.
51. See J. Englisch, Dividendenbesteuerung (Cologne: Schmidt, 2005), p. 219;
Schön, note 24, p. 498 et seq.; Kofler and Toifl, note 27, p. 233 et seq.; J. Schön-
feld, Hinzurechnungsbesteuerung und Europäisches Gemeinschaftsrecht
(Cologne: Schmidt, 2005), p. 275 et seq. with further references; and A. Rust,
Reform der Hinzurechnungsbesteuerung (Munich: C.H. Beck, forthcoming). In
this respect, see also the Commission’s Communication on certain legal
aspects of investment in the European Union, Official Journal, 1997, 
C 220/15, Paras. 3 and 4, and the survey of the ECJ’s case law provided by
A. Landsmeer, “Movement of Capital and Other Freedoms”, Legal Issues of Eco-
nomic Integration (2001/1), p. 57 et seq.
52. See Schön, note 24, p. 500 et seq.; Hohenwarter, note 49, p. 227; Schnitger,
note 24, p. 503; and Staringer, note 49, p. 18.
53. See Verwaltungsgerichtshof, 28 January 2005, 2004/15/0105, currently
before the ECJ as Pending Case C-157/05, Winfried L. Holböck v. Finanzamt
Salzburg-Land, Official Journal, 2005, C 143/26. For details on this case see
Hohenwarter, note 49 and Staringer, note 49, p. 9 et seq.
54. Bundesfinanzhof, 22 August 2006, R 116/04, Bundessteuerblatt, Part II
(2006), p. 864 et seq., currently before the ECJ as Pending Case C-415/06, Stahl-
werk Ergste Westig GmbH v. Finanzamt Düsseldorf-Mettmann, Official Journal,
2006, C 326/26. For a first discussion of the request, see M. Schwenke,
“Anmerkungen zum Vorlagebeschluss des BFH an den EuGH vom 22. August
2006 – I R 116/04”, Internationales Steuerrecht (2006), p. 818 et seq.
55. See Bundesfinanzhof, 9 August 2006, I R 95/05, Betriebs-Berater (2006),
p. 2565 et seq. with annotations by K. Prokopf, in which the Bundesfinanzhof
decided the issue in favour of the taxpayer without request of a preliminary ruling.
For details on this case, see H. Rehm and J. Nagler, “Verbietet die Kapital-
verkehrsfreiheit nach 1993 eingeführte Ausländerungleichbehandlung?”,
Internationales Steuerrecht (2006), p. 861.
56. M. Schwenke, “Die Kapitalverkehrsfreiheit im Wandel?”, Internationales
Steuerrecht (2006), p. 752 et seq. and Schwenke, note 54, p. 820. See also ECJ,
Advocate General Geelhoed’s Opinion, 23 February 2006, Case C-374/04,
Test Claimants in Class IV of the ACT Group Litigation (Pirelli, Essilor and
Sony) Test Claimants in Class IV of the ACT Group Litigation (BMW) v. Com-
missioners of Inland Revenue, not yet reported, Para. 28 et seq.
57. For an overview, see ECJ, Advocate General Stix-Hackl’s Opinion, 16
March 2006, Case C-452/04, Fidium Finanz AG v. Bundesanstalt für Finanz-
dienstleistungsaufsicht, not yet reported, Para. 41 et seq.
58. ECJ, Advocate General Alber’s Opinion, 14 October 1999, Case 
C-251/98, C. Baars v. Inspecteur der Belastingen/Ondernemingen Gorinchem
[2000] ECR I-2787, Para. 26 et seq.



the  main pro ceed ings,  one  of  those pre vails  over  the  other ...  The
Court  will  in prin ci ple exam ine  the meas ure  in dis pute  in rela -
tion  to  only  one  of  those  two freed oms  if  it  appears,  in  the cir -
cum stan ces  of  the  case,  that  one  of  them  is entire ly sec ond ary  in
rela tion  to  the  other  and  may  be con sid ered togeth er  with  it ...59

In  the  non-tax Fidium Finanz60 case,  which con cerned
the pro vi sion  of finan cial ser vi ces  by  a  third coun try ser -
vice pro vid er,  the  ECJ acknowl edged  that  both  the free -
dom  to pro vide ser vi ces  and  the  free move ment  of cap i -
tal  were affect ed  by  the nation al meas ure  at  issue.  The
ECJ, how ev er, regard ed  the  former free dom,  which  does
not  extend pro tec tion  to  third coun try cit i zens,  as “pri -
ma ri ly” affect ed  and, there fore,  did  not  enter  into  a dis -
cus sion  as  to wheth er  or  not  the  third coun try sit u a tion
was pro tect ed  by  Art. 56  of  the  EC Trea ty.  In  the  tax  area,
there  has  been  a  recent  focus  on  tax  issues relat ed  to
third coun try sub sid i ar ies  and, there fore,  on  the ques -
tion  of wheth er  or  not pro tec tion  under  Art. 56  of  the
EC Trea ty  is avail a ble  if  such invest ment  would,  but  for
its ter ri to ri al  aspect,  be pro tect ed  under  Art. 43  and  Art.
48.  In  this  respect, Cadbury Schweppes61 implies  that  the
ECJ  gives pri ma ry  weight  to  the free dom  of estab lish -
ment  and  would, there fore,  not  allow pro tec tion  under
Art. 56  of  the  EC Trea ty  if,  for exam ple, domes tic con -
trolled for eign com pa nies ( CFC)  rules tar get  third
coun try sub sid i ar ies,  i. e.:

In  this  case,  the leg is la tion  on  CFCs con cerns  the tax a tion,
under cer tain con di tions,  of  the prof its  of sub sid i ar ies estab -
lished out side  the Unit ed King dom  in  which  a res i dent com pa -
ny  has  a con trol ling hold ing.  It  must there fore  be exam ined  in
the  light  of Arti cles 43  EC  and 48  EC. ...  If,  as sub mit ted  by  the
appli cants  in  the  main pro ceed ings  and Ire land,  that leg is la tion
has restrict ive  effects  on  the  free move ment  of ser vi ces  and  the
free move ment  of cap i tal,  such  effects  are  an una void a ble con se -
quence  of  any restric tion  on free dom  of estab lish ment  and  do
not jus ti fy,  in  any  event,  an inde pend ent exam i na tion  of  that 
leg is la tion  in  the  light  of Arti cles 49  EC  and 56  EC ...62

The  FII Group Litigation case  is, how ev er,  less  clear  in
this  respect.  Whilst  parts  of  the judg ment  appear  to
imply  that appli ca tion  of  the free dom  of estab lish ment
and  the  free move ment  of cap i tal  are mutu al ly exclu sive
in  respect  of  the tax a tion  of inbound-div i dend  flows
from for eign com pa nies, depend ing  on  the  degree  of
par tic i pa tion  in  the for eign com pa ny,63 other  parts  of  the
judg ment  appear  to sug gest  that dis crim i na to ry tax a tion
of div i dends  from  third coun try sub sid i ar ies  could
infringe  Art. 56  of  the  EC Trea ty.64

Given  this tend en cy  in Fidium Finanz and Cadbury
Schweppes to dif fer en ti ate accord ing  to  which fun da -
men tal free dom  is “pri ma ri ly” affect ed,  it  could  be won -
dered  how  Art. 57(1)  of  the  EC Trea ty  would  fit  in.  This
pro vi sion grand fa thers  third coun try restric tions  that
exist ed  by  the  end  of 1993  and  were adopt ed

in  respect  of  the move ment  of cap i tal  to  or  from  third coun tries
involv ing  direct invest ment – includ ing  in  real  estate – estab -
lish ment,  the pro vi sion  of finan cial ser vi ces  or  the admis sion  of
secu ri ties  to cap i tal mar kets.65

There  is  broad agree ment  that  the  items  referred  to  in
Art. 57(1)  of  the  EC Trea ty gen er al ly coin cide  with activ -
i ties  that  would  be pro tect ed  by  either  the free dom  of
estab lish ment  or  the free dom  to pro vide ser vi ces  in

intra-EU set tings.66 Accord ing ly,  the finan cial ser vi ces  in
ques tion  in  the Fidium Finanz case con sti tute  the “pro vi -
sion  of finan cial ser vi ces” with in  the mean ing  of  Art.
57(1)  of  the  EC Trea ty67 and  the cre a tion  of  or invest -
ment  in  a  third coun try cor po ra tion  at  issue  in Cadbury
Schweppes and  FII Group Litigation falls with in  the
mean ing  of “ direct invest ment”,  as  referred  to  in  Art.
57(1).68 If, how ev er,  such eco nom ic activ i ties  were  only
pro tect ed  under  the “pri ma ri ly” appli ca ble  Art. 49  or  Art.
43  and  Art. 48  of  the  EC Trea ty, respec tive ly,  and  the pro -
tec tion  did  not, there fore,  extend  beyond Com mu ni ty
bor ders,  why  would  Art. 57(1) grand fa ther restric tions
regard ing  these activ i ties  in  third coun try set tings?69

This appar ent par a dox  can obvi ous ly  not  be elim i nat ed
by  a dif fer en ti at ed inter pre ta tion  of  Art. 56  of  the  EC
Trea ty,  on  the  one  hand,  and  Art. 57(1),  on  the  other.  In
this  respect,  for exam ple, Advo cate Gen er al Geel hoed
appears  to sug gest  that  there  is  some  scope  of  direct
invest ment  under  Art. 57(1)  of  the  EC Trea ty  that  is  not
simul ta ne ous ly cov ered  by  the free dom  of estab lish ment
under  Art. 43.70 Such rea son ing  would, how ev er,  result  in
a dif fer en ti at ed  and prob a bly coun ter in tu i tive frame -
work  of  legal pro tec tion.  Whilst port fo li o invest ments  in
third coun try cor po ra tions  would  be  fully cov ered  by
Art. 56  of  the  EC Trea ty, restric tions  on  direct invest -
ments  that  do  not con fer  a def i nite influ ence  over  the
deci sions  of  a com pa ny  or  allow  it  to deter mine  its activ -
i ties71 could  be grand fa thered  under  Art. 57(1); con -
verse ly, invest ments  that  amount  to  an exer cise  of  the
free dom  of estab lish ment  because  they con fer  such
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59. ECJ, 3 October 2006, Case C-452/04, Fidium Finanz AG v. Bundesanstalt
für Finanzdienstleistungsaufsicht, not yet reported, Para. 34.
60. ECJ, 3 October 2006, Case C-452/04, Fidium Finanz AG v. Bundesanstalt
für Finanzdienstleistungsaufsicht, not yet reported.
61. ECJ, 12 September 2006, Case C-196/04, Cadbury Schweppes plc, Cad-
bury Schweppes Overseas Ltd v. Commissioners of Inland Revenue, not yet
reported, Para. 32 et seq.
62. Id.
63. ECJ, 12 December 2006, Case C-446/04, Test Claimants in the FII Group
Litigation v. Commissioners of Inland Revenue, not yet reported, Para. 33 et seq.
64. Id., Para. 165.
65. See 4.
66. For a recent and detailed analysis, see D. Smit, “Capital movements and
third countries: the significance of the standstill-clause ex-Article 57(1) of the
EC Treaty in the field of direct taxation”, EC Tax Review (2006), p. 203 et seq.
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influ ence  would  receive  no Com mu ni ty  law pro tec tion
at  all,  as  Art. 43  and  Art. 48  would  take pri or i ty  over  Art.
56,  but  do  not  extend  to  third coun tries.  This  in  turn
poses  the ques tion  of  why Com mu ni ty  law pro tec tion  of
a  third coun try invest ment  should  be inverse ly pro por -
tion al  to  the  size  of  such invest ment.72

One  way  to  avoid  this appar ent par a dox  is  to  focus  on
the spe cif ic nation al meas ure  in ques tion.  If  the spe cif ic
rule  applies  to  all invest ments irre spec tive  of  their  size,
then  Art. 56  of  the  EC Trea ty  would  cover  these restric -
tions regard less  of wheth er  or  not  Art. 43  also  applied  if
the spe cif ic invest ment  in ques tion con fers  a def i nite
influ ence  over  the deci sions  of  a com pa ny  or  allow  it  to
deter mine  its activ i ties.73 Con verse ly, nation al meas ures
that spe cif i cal ly envis age  only sit u a tions  in  which  the
tax pay er  has  such  an influ ence  would  only  be cov ered  by
the free dom  of estab lish ment  under  Art. 43  of  the  EC
Trea ty. Exam ples  of  the  former  can  be  seen  in  cases  of
div i dend tax a tion,  such  as Manninen74 and  FII Group Lit-
igation.75 Exam ples  of  the lat ter  can  be  seen  in  the  cases
involv ing  CFC  rules,  group  relief pro vi sions  or  thin cap -
i tal i za tion  rules  that  employ  a con trol thresh old,  such  as
in Cadbury Schweppes,76 Marks & Spencer77 and  Test
Claimants in the Thin Cap Group Litigation.78

3.  Justifications  under  Art. 58  in  Third  Country
Situations

Togeth er  with  the  broad pro hi bi tion  of restric tions  on
cap i tal move ments  under  Art. 56(1) (pre vi ous ly,  Art. 
73 b(1))  of  the  EC Trea ty, dif fer ent  escape claus es  were
insert ed  into  the Maas tricht Trea ty.  In  this  respect,  Art.
58(1) (pre vi ous ly,  Art. 73 d(1))  of  the  EC Trea ty  states
that:

The pro vi sions  of Arti cle 56  shall  be with out prej u dice  to  the
right  of Mem ber  States
(a) to  apply  the rel e vant pro vi sions  of  their  tax  law  which dis -

tin guish  between tax pay ers  who  are  not  in  the  same sit u a -
tion  with  regard  to  their  place  of res i dence  or  with  regard
to  the  place  where  their cap i tal  is invest ed;

( b) to  take  all req ui site meas ures  to pre vent infringe ments  of
nation al  law  and reg u la tions,  in par tic u lar  in  the  field  of
tax a tion ...

Despite  early com ments  in  legal doc trine,  which sug -
gest ed  that  these claus es  would seri ous ly ham per fur ther
lib er al i za tion  and  deprive  Art. 56(1)  of  the  EC Trea ty  of
any  effect,79 sub se quent devel op ments  in  the  ECJ’ s judi -
ca ture  reveal  that  this  is  not  the  case.  Both claus es  were
inter pret ed  as essen tial ly  being  a cod i fi ca tion  of  case
law, devel oped  in con nec tion  with  the  other  EC Trea ty
freed oms, regard ing  the pos si bil i ty  to jus ti fy restric tions
on dif fer ent  free move ment guar an tees.80 Art. 58(1)  lit.  b
of  the  EC Trea ty  even  had  an  explicit pre de ces sor  in  Art.
4  of Direct ive 88/361/ EEC,  which  had  already part ly
been inter pret ed  in Bordessa.81 The pri ma ry rea son  why
Art. 58(1)  of  the  EC Trea ty  does  not  grant  the Mem ber
States  carte blanche to  act  as  they  like  in  the  area  of tax a -
tion  was  that  the  ECJ sub ject ed  their activ i ties  to  close
scru ti ny  on  the  basis  of  Art. 58(3) (pre vi ous ly,  Art. 
73 d(3)),  which  states  that:

The meas ures  and pro ce dures  referred  to  in par a graphs 1  and 2
shall  not con sti tute  a  means  of arbi tra ry dis crim i na tion  or  a dis -
guised restric tion  on  the  free move ment  of cap i tal  and pay -
ments  as  defined  in Arti cle 56.

The  ECJ  has  read  this pro vi sion  as  a spe cif ic expres sion
of  the gen er al  EC  law prin ci ple  of pro por tion al i ty  and,
con se quent ly,  has  set  very  high stand ards  in  this  respect,
at  least  when  Art. 58  of  the  EC Trea ty  is  applied  in rela -
tion  to restric tions  on  free move ment  of cap i tal with in
the Euro pe an  Union.82,83 In  this  respect,  it  is set tled  case
law  that une qual treat ment,  which pla ces cross-bor der
sit u a tions  at  a dis ad van tage,  in  order  to  be com pat i ble
with  Art. 56(1)  of  the  EC Trea ty,

must con cern sit u a tions  which  are  not objec tive ly com pa ra ble
or [ can]  be jus ti fied  by over rid ing rea sons  in  the gen er al inter est,
such  as  the  need  to safe guard  the cohe sion  of  the  tax sys tem,  the
fight  against  tax avoid ance  and  the effect ive ness  of fis cal super -
vi sion [ and]  the dif fer ence  in treat ment ... [ and] ...  must  not  go
beyond  what  is nec es sa ry  in  order  to  attain  the objec tive  of  the
leg is la tion.84

It  is, how ev er, ques tion a ble wheth er  or  not  these  strict
stand ards  must  also  be  applied  to nation al ( tax) meas -
ures restrict ing cap i tal move ments “ between Mem ber
States  and  third coun tries”.
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It  is  well estab lished  that dis crim i na tion  can  arise  from
the appli ca tion  of dif fer ent  rules  to com pa ra ble sit u a -
tions  or  from  the appli ca tion  of  the  same  rule  to dif fer -
ent sit u a tions.85 This def i ni tion  is  not lim it ed  to  the un-
e qual treat ment  of non-res i dents  in “ inbound” sit u a -
tions,  but  also cov ers unfa vour a ble treat ment  of res i -
dents  in cross-bor der “out bound” sit u a tions.86 Against
this back ground  it  could  be  asked wheth er  or  not cross-
bor der activ i ties  in rela tion  to  third coun tries  are real ly
objectively comparable to equiv a lent activ i ties with in
Mem ber  States ( or  even “ between Mem ber  States”).  In
this  respect, Advo cate Gen er al Kok ott  raised  the fun da -
men tal ques tion  in Manninen87 of wheth er  or  not tax -
pay ers  in  a  third coun try sce nar io  are  in  a dif fer ent sit u -
a tion  to tax pay ers  in  a  mere  EU trans ac tion.  A lead ing
schol ar  has  also dis cussed  the  issue  of wheth er  or  not  the
effect ive  tax bur den  is  to  be deter mined  on  a cross-bor -
der  basis.  He sup ports  this  approach  in  the con text  of  tax
havens. Accord ing ly,  if  the  tax bur den  in  the  third coun -
try  is  below  the  EU stand ard,  the sit u a tions  should  be
deemed  to  be dif fer ent,  so  that  a dif fer ent treat ment  of
those sit u a tions  is per mis si ble.88 The  ECJ’ s posi tion  is
not entire ly  clear.  Although  the  ECJ  has recent ly
acknowl edged  that  a  third coun try invest ment  is  not
nec es sa ri ly com pa ra ble  to  a domes tic  one,  it  arrived  at
this con clu sion  with ref er ence  to  the non-ap pli ca tion  of
the Mutu al Assist ance Direct ive89 in  third coun try sit u a -
tions,90 i. e.:

It  is  true  that,  because  of  the  degree  of  legal inte gra tion  that
exists  between Mem ber  States  of  the  Union,  in par tic u lar  by rea -
son  of  the pres ence  of Com mu ni ty leg is la tion  which  seeks  to
ensure coop er a tion  between nation al  tax author i ties,  such  as
Coun cil Direct ive 77/799/ EEC  of 19 Decem ber 1977 con cern -
ing mutu al assist ance  by  the com pe tent author i ties  of  the Mem -
ber  States  in  the  field  of  direct tax a tion ( OJ 1977  L 336,  p. 15),
the tax a tion  by  a Mem ber  State  of eco nom ic activ i ties hav ing
cross-bor der  aspects  which  take  place with in  the Com mu ni ty  is
not  always com pa ra ble  to  that  of eco nom ic activ i ties involv ing
rela tions  between Mem ber  States  and non-mem ber coun tries.91

For sev er al rea sons,  legal writ ing dif fer en ti ates  at  the
level of possible justifications.  Some  argue  that gen er al ly
the  lack  of rec i proc i ty can not  lead  to  the require ment
that  the coun try  vis-à-vis acts equal ly lib er al ly. Accord -
ing  to  this opin ion,  it  would  be  more con vin cing  to
decide  on  a  case-by-case  basis wheth er  or  not jus ti fi ca -
tions  should  be inter pret ed dif fer ent ly  in rela tion  to
third coun tries.92 Oth ers, how ev er,  take  a broad er
approach  and sup port dif fer ent  grounds  of jus ti fi ca tion
to  be  the gen er al  rule.93 Such  an  approach  was  also
adopt ed  by  a Swed ish  tax  court.94 Along  these  lines,  the
ECJ recent ly fol lowed Advo cate Gen er al Geel hoed’ s
approach95 and  held  that

it  may  be  that  a Mem ber  State  will  be  able  to dem on strate  that  a
restric tion  on cap i tal move ments  to  or  from non-mem ber coun -
tries  is jus ti fied  for  a par tic u lar rea son  in cir cum stan ces  where
that rea son  would  not con sti tute  a  valid jus ti fi ca tion  for  a
restric tion  on cap i tal move ments  between Mem ber  States.96

Again  there  could  be  recourse  to  the  ECJ’ s  case  law
regard ing  mixed agree ments  with non-Mem ber  States.
In  this  respect,  the  ECJ  has  made  it  clear  that,  for exam -
ple,  the inter pre ta tion  of  the  EC Trea ty  rules  on  the  free
move ment  of  goods ( Art. 28  and  Art. 30, pre vi ous ly,  Art.

30  and  Art. 36  of  the  E( E) C Trea ty) can not  be  applied  to
sim i lar  rules  in  a  mere  free  trade agree ment,  which  does
not  have  the pur pose  of estab lish ing  a Sin gle Mar ket.
Accord ing ly,  in  the spe cif ic con text  of  such  an agree -
ment, “restric tions  on  trade  in  goods  may  be con sid ered
to  be jus ti fied ...  in  a sit u a tion  in  which  their jus ti fi ca tion
would  not  be pos si ble with in  the Com mu ni ty”.  The  ECJ
sup port ed  this dis tinc tion  with  the argu ment  that  it  was

all  the  more nec es sa ry inas much  as  the instru ments  which  the
Com mu ni ty  has  at  its dis pos al  in  order  to  achieve  the uni form
appli ca tion  of Com mu ni ty  law  and  the pro gres sive abo li tion  of
leg is la tive dis par i ties with in  the Com mon Mar ket  have  no
equiv a lent  in  the con text  of  the rela tions  between  the Com mu -
ni ty [ and  a par tic u lar  third coun try].97

What  about  the var i ous jus ti fi ca tions? With in  the Com -
mu ni ty,  the  ECJ’ s accept ance  of unwrit ten  grounds  of
jus ti fi ca tion  was rath er lim it ed.  In accord ance  with set -
tled  case  law,  the dim i nu tion  of  tax  receipts can not  be
regard ed  as  a mat ter  of over rid ing gen er al inter est  that
may  be  relied  on  to jus ti fy  a meas ure  that  is,  in prin ci ple,
con tra ry  to  a fun da men tal free dom.98 Accord ing ly,  a
sim ple  loss  of  receipts suf fered  by  a Mem ber  State
because  a tax pay er  has  moved  his  tax res i dence  to
anoth er Mem ber  State can not,  in  itself, jus ti fy  a restric -
tion  on  the  right  of estab lish ment  or  any  other free dom.
Argu ments relat ed  to  the  lack  of har mo ni za tion  in  a cer -
tain  area, com pen sa to ry  effects result ing  from advan ta -
ges  in  other  areas, trea ty obli ga tions, budg et ary  or eco -
nom ic pol i cy objec tives  and admin is tra tive  or leg is la tive
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dif fi cul ties  have  all  been reject ed  by  the  ECJ.99,100 This
might, how ev er,  be dif fer ent  in  a  third coun try sce nar io.

First, jus ti fi ca tion  based  on  a “pre ven tion  of  tax  abuse  or
tax avoid ance”  has  only  been accept ed  in abstracto so  far.
In  ICI101 and sub se quent deci sions,102 the  ECJ  has  held
that  it  accepts anti-avoid ance meas ures  only  to pre vent
pure ly arti fi cial arrange ments. Con se quent ly,  the Mem -
ber  States  must com ply  with  the prin ci ple  of pro por tion -
al i ty. Stand ard ized  anti-abuse pre sump tions auto mat i -
cal ly exclud ing cer tain cat e go ries  of oper a tions  from  a
tax advan tage vio late pri ma ry  EC  law,  as  the lat ter
requires  a  case-by-base anal y sis. “ Tax  abuse  or  tax avoid -
ance”  is close ly  linked  to  the con cept  of  the “effect ive ness
of fis cal super vi sion”,  which  was  first  raised  in Cassis de
Dijon,103 but  which  is  of rath er lim it ed  scope  since  the
ECJ  refers  the Mem ber  States  to  the Mutu al Assist ance
Direct ive104 to  obtain  the nec es sa ry infor ma tion.105,106

Accord ing ly,  in  intra-EU sit u a tions,  the  ECJ  has fre -
quent ly reject ed jus ti fi ca tions  based  on  this  ground  by
refer ring  the Mem ber  States  to  the  means  of  the Mutu al
Assist ance Direct ive  and  has  held  that  the Mem ber
States  should pro vide  each  other  with mutu al assist ance
to over come  such dif fi cul ties.  It  is gen er al ly expect ed
that  the  ECJ  would  apply  the  same  line  of rea son ing  with
regard  to  the recov ery  of  tax  claims,  as,  in  this  field,  the
2001 amend ment  to  the Recov ery  of  Claims Direct ive107

now  requires  the Mem ber  States  to pro vide mutu al
assist ance  also  in col lect ing  direct tax  claims.108 Con -
verse ly,  such  a jus ti fi ca tion  could  have  enhanced impor -
tance  in  the  third coun try con text.  The  most impor tant
rea son  being  that  these Direct ives  do  not  apply  in ter ri -
to ries out side  the Euro pe an  Union.109 If  this con cept  is
accept ed, dif fer en ti a tion  between  states  with  a  tax trea ty
with  the Mem ber  State pro vid ing  for  the  exchange  of
infor ma tion  could  be con sid ered.110 It, how ev er,  appears
to  be doubt ful  as  to wheth er  or  not  tax avoid ance  would
be  of  great rel e vance  in  respect  of cap i tal move ments,  as
pas sive invest ments  are  also cov ered  by  the  scope  of  the
free move ment  of cap i tal.111 Anoth er  author  has  even
argued  that  even stand ard ized  anti-abuse pre sump tions
could  be per mis si ble  in  third coun try sce nar i os.112

Sec ond,  the  need  to pro tect  the  tax  base  and pre vent  the
reduc tion  of rev e nue  has  not  been accept ed  as  a jus ti fi -
ca tion  in  an  intra-EU set ting.  From  a pol i cy  and  from  a
legal per spec tive,  this sit u a tion dif fers  in rela tion  to
third coun tries.  It  has  already  been  argued  that  the Com -
mu ni ty inter est  to  secure  the  free move ment  of cap i tal
does  not  carry  as  much  weight  in  this  area  as  in  respect
of cap i tal move ments with in  the Euro pe an  Union.113

Spe cif i cal ly,  the  absence  of  an objec tive cor re spond ing
to  the Sin gle Mar ket  and  the  lack  of  power  to imple ment
har mo nized  rules,  is  a  strong argu ment  that,  for exam -
ple,  the reduc tion  in  tax  receipts  could  be accept ed  by
the  ECJ.114 Although  the valid i ty  of  such  a  broad  view  is
ques tion a ble,  as  it  would over de lim it  the pro tec tion
guar an teed  by  Art. 56  of  the  EC Trea ty  in  third coun try
sit u a tions,  the con cept  may nev er the less pro vide  some
gui dance, espe cial ly  with  regard  to  the tax a tion  of for -
eign-source div i dends.  On sev er al occa sions,  the  ECJ
has  held  in sub stance  that  it  is suf fi cient  to  pay  tax  once

in  the Euro pe an  Union, regard less  of  which Mem ber
State col lects  the rev e nue.115 Con se quent ly, accord ing  to
the  recent Manninen116 judg ment,  a Mem ber  State  must
grant  an impu ta tion cred it,  based  on  the under ly ing for -
eign  tax,  to res i dent share hold ers, regard less  of wheth er
or  not  the dis trib ut ing com pa ny  has  been  taxed  by  that
Mem ber  State  or  by anoth er Mem ber  State. Accord ing ly,
it  appears  that  the  ECJ  urges  the Mem ber  States  to  treat
tax a tion  in  other Mem ber  States  not  as  being “for eign”  in
the tra di tion al  sense  of inter na tion al tax a tion.  Such  a
pol i cy con cept,  which  is clear ly  derived  from  the objec -
tives  of  the Inter nal Mar ket,  does  not, how ev er,  apply
equal ly  to  third coun tries,  although  the  FII Group Litiga-
tion case  might  imply oth er wise  with  regard  to  the tax a -
tion  of  inbound div i dends.117 In  any  event,  it  should  not
be  ruled  out  that  the  need  to pro tect  the  tax  base  and
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pre vent  the reduc tion  of rev e nue  may,  at  least  in  some
cases,  be regard ed  as  an over rid ing require ment  of pub -
lic inter est,  which  may jus ti fy  tax dis crim i na tion
towards  third coun tries.

Third,  the coun ter ing  of com pe ti tion dis tor tions  could
have  some rel e vance  in rela tion  to  third coun tries  in sit -
u a tions  in  which nation al  rules  are intend ed  to  avoid  the
eco nom ic dou ble tax a tion  of dis trib ut ed cor po rate
income.  Although  this  issue  was (unsuc cess ful ly)  raised
in  Lenz by  the refer ring Aus tri an  Supreme Admin is tra -
tive  Court (Verwaltungsgerichtshof)  in  an  intra-EU con -
text,  the Com mis sion  has  shown  some sym pa thy  for  this
argu ment  in  third coun try sit u a tions.  It  has  been report -
ed  that  the Com mis sion  has  taken  the posi tion  that  a
dif fer ent  tax treat ment  should  be capa ble  of  being jus ti -
fied  as  a  means  of coun ter ing  the dis tor tion  of com pe ti -
tion,  but  only pro vid ed  that  the  state  of res i dence  of  the
dis tri bu tion com pa ny  is  a  no  or  low-tax jur is dic tion  and
the restrict ing domes tic pro vi sion  is  in  line  with  the
unwrit ten prin ci ple  of pro por tion al i ty.118 It, there fore,
appears  that  the Mem ber  States  should  be  able  to pro tect
them selves  against cap i tal out flows  to “ tax  havens”,
remem ber ing  that for eign  low  or non-tax a tion  would
effect ive ly dis tort com pe ti tion  to  the dis ad van tage  of
domes tic com pa nies.

Final ly,  the “coher ence  of  a  tax sys tem”  in  a  third coun try
set ting  could  require anoth er  focus  other  than with in
the Euro pe an  Union. Accord ing  to Bachmann,119,  this
jus ti fi ca tion  requires  a  direct  link  between  a fis cal
advan tage  and  a cor re spond ing dis ad van tage  of  a fis cal
levy,  both  of  which  must  relate  to  the  same tax pay er  and
the  same  tax.  Whilst  the dimin ish ing ( in con cret o)
accept ance  of coher ence  in  the juris pru dence120

appeared  to  erode  this jus ti fi ca tion,  a  more  abstract
approach  to strength en  this con cept  has  been  taken  in
aca dem ic writ ing.121 Due  to  the  recent Manninen122 deci -
sion, coher ence  again  appears  to  have  acquired  a prac ti -
cal rel e vance.123,124 Espe cial ly  with  regard  to  tax  havens,
which  are typ i cal ly out side  the trea ty net work  of  the
Mem ber  States,  this devel op ment  could  be  even  more
impor tant.  Indeed, anoth er  author  has relat ed  this  issue
to  the  lack  of rec i proc i ty regard ing  the  third coun try.125

4.  Grandfather  Clause  in  Art. 57(1)

4.1.  Introductory  remarks

An impor tant excep tion  to  the pro tec tion  of cross-bor -
der cap i tal move ments  in  third coun try sce nar i os  is  the
grand fa ther  clause126 in  Art. 57(1)  of  the  EC Trea ty.  This
reads  as fol lows:

The pro vi sions  of Arti cle 56  shall  be with out prej u dice  to  the
appli ca tion  to  third coun tries  of  any restric tions  which  exist  on
31 Decem ber 1993  under nation al  or Com mu ni ty  law adopt ed
in  respect  of  the move ment  of cap i tal  to  or  from  third coun tries
involv ing  direct invest ment – includ ing  in  real  estate – estab -
lish ment,  the pro vi sion  of finan cial ser vi ces  or  the admis sion  of
secu ri ties  to cap i tal mar kets.

The  interpretation  of  this  provision  raises  numerous
issues,  some  of  which  have  recently  been  clarified  by  or
are  pending  before  the  ECJ.  These  are  briefly  considered
in 4.2.  and 4.3.127

4.2.  Temporal  scope  of  application

How  should  the cri te ri on “ which exist on 31 December
1993”  be inter pret ed?  In  this  respect, sev er al  issues  must
be dis tin guished.  First,  there  is  broad agree ment  in  legal
schol ar ship128 that  the leg is la tion  in ques tion  had  to
apply  on “31 December 1993”,  as  the pro vi sion poten tial -
ly grand fa thers “restric tions”  and  these  may  only  be
derived  from  the  rules  already apply ing  on  this  date,
irre spec tive  of  their  date  of enact ment.  This  issue  is cur -
rent ly pend ing  before  the  ECJ  in Lasertec.129 Sec ond, spe -
cif ic  issues  arise  if  a restric tion  was undis put ed ly  in exis -
tence  before “31 December 1993”,  but  was effect ive ly
dis ap plied  by anoth er  rule  that  was sub se quent ly
repealed  after that  date, there by reviv ing  the pre-ex ist ing
restric tion.  This  issue  is cur rent ly pend ing  before  the
ECJ  in Stahlwerke Ergste Westig GmbH.130 Third,  some
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128. Convincing is A. Schnitger, “Mögliche Wirkungsgrenzen der Grundfrei-
heiten des EC-Vertrages am Beispiel des § 8 KStG”, Internationales Steuerrecht
(2004), p. 636.
129. This case (C-492/04) concerns the German thin capitalization rules that
were adopted on 13 September 1993, entered into force on 18 September
1993, but did not apply before 1 January 1994. Although a pending matter, this
is probably quite a rare question due to the specific timing issues of the case.
The request for a preliminary ruling was issued by FG Baden-Württemberg, 14
October 2004, 3 K 62/99, Internationales Steuerrecht (2005), p. 275. For further
information on this case see, for example, H. Rehm and J. Nagler, “Ist § 8a
KStG a. F. weltweit nicht mehr anwendbar?”, Internationales Steuerrecht (2005),
p. 261 et seq. and Schnitger, note 24, p. 502 et seq.
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com men ta tors  have  raised  the ques tion  as  to  the tem po -
ral lim i ta tion  of “31 December 1993”  in  respect  of Mem -
ber  States  that acced ed  to  the Euro pe an  Union  after  that
date.  The  present  authors sub mit  that  the stat ed  date  is
rel e vant, irre spec tive  of  the  time  of acces sion,  as  Art. 57
of  the  EC Trea ty,  unlike,  for exam ple,  Art. 307,  does  not
con tain  a spe cif ic  clause con sid er ing sub se quent acces -
sion  dates.131

Final ly,  and  most impor tant ly, amend ments  to pro vi -
sions “ which exist[ed] on 31 December 1993”  raise sev er al
issues. Spe cif i cal ly,  it  has  been sug gest ed  that  as  long  as
the amend ment  does  not  affect  the over all  nature  of  the
pro vi sion  or  even mit i gates  a hin drance  to  a trea ty free -
dom,  the amend ments  should  not hin der  the appli ca tion
of  the grand fa ther  clause.132 Based  on  its  case  law  on
com pa ra ble  issues  under  other “stand still claus es”,133 the
ECJ  has recent ly  affirmed  this posi tion:

While  it  is,  in prin ci ple,  for  the nation al  court  to deter mine  the
con tent  of  the leg is la tion  which exist ed  on  a  date  laid  down  by  a
Com mu ni ty meas ure,  the  Court  held  in  that  case  that  it  is  for  the
Court  of Jus tice  to pro vide gui dance  on inter pret ing  the Com -
mu ni ty con cept  which con sti tutes  the  basis  of  a der o ga tion
from Com mu ni ty  rules  for nation al leg is la tion “exist ing”  on  a
par tic u lar  date ...  As  the  Court stat ed  in  Konle,  any nation al
meas ure adopt ed  after  a  date  laid  down  in  that  way  is  not,  by  that
fact  alone, auto mat i cal ly exclud ed  from  the der o ga tion  laid
down  in  the Com mu ni ty meas ure  in ques tion.  If  the pro vi sion
is,  in sub stance, iden ti cal  to  the pre vi ous leg is la tion  or  is lim it ed
to reduc ing  or elim i nat ing  an obsta cle  to  the exer cise  of Com -
mu ni ty  rights  and freed oms  in  the ear li er leg is la tion,  it  will  be
cov ered  by  the der o ga tion.  By con trast, leg is la tion  based  on  an
approach  which  is dif fer ent  from  that  of  the pre vi ous  law  and
estab lish es  new pro ce dures can not  be regard ed  as leg is la tion
exist ing  at  the  date  set  down  by  the Com mu ni ty meas ure  in
ques tion.134

Although  such  a con clu sion  could  result  in prac ti cal dif -
fi cul ties,  as  each amend ment  of  a  given  set  of  rules
would  require  a  case-by-case anal y sis,  the deni al  of  the
grand fa ther ing ben e fit  as  a con se quence  of  the slight est
amend ment,  would,  of  course,  be  easy  to  deal  with,  but
incon sist ent  with  the prob a ble objec tive  of  the pro vi -
sion.  It  should, how ev er,  be  noted  that  this  line  of  case
law  appears  to  be incon sist ent  with  the  approach  taken
by  the  ECJ  in  the  area  of pre-ex ist ing inter na tion al treat -
ies  of  the Mem ber  States  under  Art. 307  of  the  EC Trea -
ty.135

4.3.  Substantive  scope  of  application

The tim ing  issue  is sup ple ment ed  by  the inter est ing
ques tion  of  how  to inter pret  the cat e go ries  of cap i tal
move ments cov ered  by  Art. 57  of  the  EC Trea ty,  i. e.
direct invest ments, estab lish ments,  the pro vi sion  of
finan cial ser vi ces  and  the admis sion  of secu ri ties  to cap -
i tal mar kets.136 In  this  respect,  the  FII Group Litigation
case  again  gives inter est ing  insight.137 First,  it  appears
that  the  ECJ  does  not  require  any spec i fic i ty  of  rules  to
be poten tial ly grand fa thered  under  Art. 57  of  the  EC
Trea ty. Accord ing ly,  the  scope  of  Art. 57  of  the  EC Trea ty
is  not restrict ed  to pro vi sions exclu sive ly  focused  on
cap i tal move ments  to  and  from  third coun tries138 and,
there fore,  also cov ers gen er al  rules  in  respect  of  their
appli ca tion  to  third coun try sit u a tions.139 Sec ond,  and  in

line  with  the inter pre ta tion  of  Art. 56  of  the  EC Trea ty
itself,  the  ECJ  has  recourse  to con cepts  defined  in Com -
mu ni ty  law  in  the nomen cla ture  of  the cap i tal move-
ments set out in Annex I to Council Directive
88/361/EEC140 to interpret terms used in Art. 57. Finally,
the ECJ has ended speculation that Art. 57 of the EC
Treaty could be interpreted strictly as only grandfather-
ing direct restrictions of certain investments without
extending to payments flowing from such an invest-
ment.141 Rather, the ECJ has held that:

it  is  clear  from Arti cle 57(1)  EC  that  a Mem ber  State  may,  in  its
rela tions  with non-mem ber coun tries,  apply restric tions  on cap -
i tal move ments  which  come with in  the sub stan tive  scope  of  that
pro vi sion,  even  though  they con tra vene  the prin ci ple  of  the  free
move ment  of cap i tal  laid  down  under Arti cle 56  EC, pro vid ed
that  those restric tions  already exist ed  on 31 Decem ber 1993.142
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authors’ view, see W. Kessler, K. Eicker and R. Obser, “Die Schweiz und das
Europäische Steuerrecht – Der Einfluss des Europäischen Gemeinschafts-
rechts auf das Recht der direkten Steuern im Verhältnis zu Drittstaaten am
Beispiel der Schweiz –”, Internationales Steuerrecht (2005), p. 665, note 90, and
Verwaltungsgerichtshof, 18 October 2005, 2004/16/0243, ecolex 2006/104, p.
249 with comments by C. Huber and Verwaltungsgerichtshof, 28 January 2005,
2004/15/0105, currently before the ECJ as ECJ, Pending Case C-157/05, Win-
fried L. Holböck v. Finanzamt Salzburg-Land, Official Journal, 2005, C 143/26.
This position is also strengthened by the fact that Annex IV of the 2003 Act of
Accession (Official Journal, 2003, L 236/33, 797) contains a specific provision
for Estonia to apply Art. 58(1) lit. a of the EC Treaty to provisions that existed
on 31 December 1999 and affect capital movements between the Member
States, whereas as a general rule for the other Member States that acceded in
May 2004 the end of 1993 is decisive. See note 18.
132. See Schön, note 24, p. 494 with further references. Similarly, see Schnit-
ger, note 24, p. 503; Kofler and Toifl, note 27, p. 239 et seq.; and Smit, note 66,
p. 209 et seq. See also ECJ, Advocate General Geelhoed’s Opinion, 10 April
2003, Case C-452/01, Margarethe Ospelt and. Schlössle Weissenberg Familien-
stiftung [2003] I-9743, Para. 52.
133. See ECJ, 1 June 1999, Case C-302/97, Klaus Konle v. Republic of Austria
[1999] ECR I-3099, Para. 52; ECJ, 7 September 1999, Case C-355/97, Landes-
grundverkehrsreferent der Tiroler Landesregierung v. Beck Liegenschaftsverwal-
tungsgesellschaft mbH and Bergdorf Wohnbau GmbH, in liquidation [1999]
ECR I-4977, Para. 34; and ECJ, 15 May 2003, Case C-300/01, Doris Salzmann
[2003] ECR I-4899, Para. 54.
134. ECJ, 12 December 2006, Case C-446/04, Test Claimants in the FII Group
Litigation v. Commissioners of Inland Revenue, not yet reported, Para. 191.
135. See, for example, ECJ, 5 November 2002, Case C-475/98, Commission of
the European Communities v. Republic of Austria (“Open Skies”) [2002] ECR I-
9797, Para. 49.
136. See, for example, Peters and Gooijer, note 30, p. 477.
137. ECJ, 12 December 2006, Case C-446/04, Test Claimants in the FII Group
Litigation v. Commissioners of Inland Revenue, not yet reported, Para. 174 et
seq.
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the different views taken by Netherlands courts in this respect.
139. For a different position see Smit, note 66, p. 210 et seq. and references.
140. For a detailed analysis see Smit, note 66, p. 205 et seq.
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Opinion, 6 April 2006, Case C-446/04, Test Claimants in the FII Group Litiga-
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5.  Conclusions

The  free move ment  of cap i tal guar an teed  by  Art. 56
of  the  EC Trea ty  is  of pre dom i nant rel e vance  for tax -
pay ers,  as  its  scope  includes cap i tal move ments  with
third coun tries.  The  exact  scope  of  this free dom  is,
how ev er,  all  but  clear.  The pri ma ry ques tion aris ing  in
this con text  is wheth er  or  not  in  third coun try sce nar -
i os  the  free move ment  of cap i tal  applies  in  the  same
way  as with in  the Euro pe an  Union.  This  includes  the
ques tion  of wheth er  or  not  the var i ous freed oms sup -
ple ment  or  exclude  each  other.  Due  to  the  fact  that,
for exam ple,  the free dom  of estab lish ment  does  not 

apply  vis-à-vis  third coun tries,  the impor tance  of  this
ques tion  is obvi ous.  The  EC Trea ty  also con tains pro -
vi sions lim it ing  the  scope  of  Art. 56,  which sim i lar ly
raise  many dif fi cul ties  with  regard  to  their inter pre ta -
tion. Cur rent ly, sev er al  cases  are pend ing  before  the
ECJ  that  might  shed  some  light  in  the  dark. Con se -
quent ly,  it  is antic i pat ed  with  great inter est  if  and  in
which sit u a tions tax pay ers  may  be  able  to  claim Com -
mu ni ty  law pro tec tion  in  third coun try sce nar i os
under  the  free move ment  of cap i tal.
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