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EXPLARATORY MEMORANDUM

I. GENERAL CONSIDERATIONS

1. The free movement of persons is a basic Community objective enw

’ shrined in Articles 3, 48 and 49 of the Treaty of Rome. I% affects in partie
cular employed persons and within this group, the special category of fron—
tier workers, Figures for 1977-(1) show that there were approximately
1,600,000 EEC nationals working in Member States other than their owmn moét
of them came from Italy {696,000) and Ireland (456.000}, and most of %hem went
to the United Kingdom (632,000, mainly Irish), Germany (407.000), PFrance
(300.000), and Belgium (170.000). Prontier workers accounted for another
150,000, concentrated in the Belgium-Ratherlands-Cermany border area {the
Maas-Hhine Furegion) and. in Luxembourg.

26 The principle of equal itreatment for persons employed in such cir-
cumstances has already been laid down by the Council : its Regulation of 15
October 1968 on freedgm of movement for workers within the Community provides,
inter alia, that a worker who is a national of another Member State "ghall
enjoy the same sccial and tax advantages as national workers” {2). Tt iB also

clear from the steady siream of Parliamentary Questions that the tax problems

of these workers are of marticular concern to Parliament,

3. The tax problems arise from the fact that employees, and especially
frontier workers, whc reside in one Member Staie and work in another, are gene-
rally taxed, under long-standing international practice, in the counfry of
activity. The only exception to this rule i8 to be found in certain tax conven—
tione which provide for exclusive taxation of frontier workers, narrowly defi-
ned in terws of geographical froutier zones, in the country of residence (3).

(1) Commiesion document n® V/727/78

{(2) caun§:11 Regulation 1612/68, Article 7 paragraph 2 (OJ L 257, 19 October
1958

(3) See tabls on page 4 for further particularsa,
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However an employed person who is iaxed in the country of achivie

iy may suffer disadvantages stexming Trom the fact that most countries have
different systems for taxing residents and noneresidents, Residents, on the
one hand, are taxable on their whole intome, but, on the cther hand, have
their personal circumstances, and in particular their family responsidilities,
iaken into account through deductions sic., The taxr situation of non-residenis
is more vircumseribed : they are taxable only on certain items cn inceme from
sourcaes in the State of impositinn but Love a simplified tax system applied
to those items. Iv may thus happen, where employed persons are being itaxed as
nenwresidents, in the country where ihey carry on their activity, that their
personal circumstances are noi taker iwmito account or not as mmch as if they
were regident, while at the mame time, becauge they have insufficient other
income, their circumstances cammot be tzken into account in their country of

residence {whare, to avoid double taxation, their employment income is exempt).

4 The Commiagion has been guided, in its approack tc‘the taxaticn of

frontier workers, by the following considerations :

(8) Income tar, being a direct tax, constitutes only a part of the
whole tax cha:ée 1 the cother part consisis of the indirect taxes
charged on consumption., The fact that the frontier worker and
his family continue to incur normal living expensas in the
couniry of residence and are thereby subject to indirect tara~
tion at the level prevailing in that countrj militates in fa~-
vour of subjecting them also to the level of direct taxes in
the same country, This ie an espect which has also been stres-
sed by the Evonomic and Social Committee, in iie recemt report

on the problemsa of frontier workers (1).

Taxatioh in the couniry of residence.carries with it the great
advantage of simplicity in as mmeh as the frontier worker has

only to deal with the tar anthorities of his country of residence.
This is particularly true where he has, in addition to employment
income, other income which is limble to tax in the residense coun—

try.

(1) Opinion of the economic and social commities on the problems of frontiers
workers {OJ n* C 128, 21.51979).
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It is therefore the Commicssion's considered opinion that frontier
workers ghould by reason of their exitremely close }inks with their country of
residence, exemplified in the basic requirement of daily return be taxed at
the level prewvniliug in the couﬁtxy of residence, This prinéiple should be
uniformly applied to all internal EEC frontiers' (Part II of the directive).
It does not, however, follow that the State of residence should also have
exclusive rights Yo the receipis from such taxation. On the contrary, the
taxation arrangemenis and the allocation of receipis should be dissociaied,

leaving the Iatier question to be settled betwesn the Member States.

6. In the case of other non-resident employees, there is no rTeason
to depart from the traditional .rule under which they are taxed in the country
of activity. However, it is imporiant to ensure that their taxation in that
couniry will not be less favourable than that of resideni employees, Such a
guarantes is given in Part ITI of the directive,

The directive does not, on the other hand, provide for non-resi—
dents to be treated more favourably than resident employees : this is an aspect
to which the Economic and Soecial Commitiee attaches particular importance (1),

Te Finally, Part IV deals with the situation where payments to cerw
tain institutions, like insurance companies and benks, are taken into account
for iax purposes (usually by way of general deductions from the tar base)
orly if the recipient is a resident of the taxing Member State and not of
another Member State, This is a problem which affecis both the freedom %o
provide services throughout the Community and the treatment of the taxpayer
whether resident or non-resident who is refused a deduction, Hence the
present direciive zlso ssitles this problem by laying down a general non—

discrimination clausge,

{1) Para. 1.1.6, ibid, ~




Income Tax Freatment of non-Resident Workers
under bilateral double taxation treaties

Employment income taxable in coumtry of

Frontier Workers Other Non~Resident
Workers

- France Residence Activity

-~ Germany Residence Activity
- Luxembourg Activity (DD Activity
- Netherlands Residence : Activity

Denmark ~ Germany activi Activity
france -~ Germany fesidence Activity
" - Italy Ackivity Activity

e - Luxemsbouro Activity Aptivity

Germany - Luxembourg Activity ‘ Activity
” ~ Netherlands Activity Activity

Ireland — United Kingdom {22 Activity Activity

Betgian frontier workers in Luxembourg have the option to be treated as
resident in Luxembourg.

Hon-residents are entitled to personal allowances and reliefs in the pro-
portion that their UK gor Irish income bears to their world income.




o COMMENTS O CERTATN ARTICLES

8. . Whereas Article 1 definﬂea the scope of ihe directive and Article
2 lists the national income taxes 4o which it applies, Article 3 contains the
imporiant operational defirdition of frontier worker. Such a definition is
necessary since the primciple of taxation in the couniry of residence is to
be applied to this category of workers but not to other nop-resident emplo-

yed persons,

*

S The definition follows an closely as possibic the definition al-
ready in use by the Community for social security purposes (1), In pariicular,
it lays down the condition of daily return to the country of residence and
refrains from prescribing a frontier zone which would only produce arbitrary
results, It is thus wider than the definition normally to be found in bilate-
ral tax conventions and must be substituted for that definition whethsr the
convention concerned is hased on the principle of taxation in the country

of activity or that of taxation in the country of residence,

As with the social security definition, a Ffrontier worker does
not lose his etatus simply because he is ment to work for a limited period to
another place inside the Community from which he is wnable to return daily to
his place of residence,

While, however, the essence of the social security definition has
been preserved, certain adaptations have been made to render it suitable for

use in a taxation context,

Article 4
10. Paragraph 1 lays down the principle of taxation in the country

of residence,

This principle does not however preclude the country of activi{y
from levying a withholding iax so as to guarantee a minimum taxation (para-
graph 2 }. So long as the withholding tax is levied on noneresidents and
residents alike, it may not be higher for non-residents than for resident
employéeﬂ.

(1) Council Regmlation 1408/71 of 1447.71, Article 1 (OJ L 149, 5.7.7l.)




|

B T T SNl

In order to avoid double taxation, ‘the withholding tax has to be
credited against the tax due in the country of residence, and where the with-
holding tax is greater, the excess musi be vefimded {paragraph 3 ), This
ensures that the taxpayer is Always taxed at the level prevailing in the coun-

try of residence,

Axticle 5

11, This Article provides that allocation between the two Member
States concerned of the tax receipts from frontier workers' employment income
shall be by agreement between thome two Nember States, It also lays down the

A system to be applied until an agreemernt has been reached,

Article &

12, Artizle 6 specifies those items of income ranking for equal treat-
ment, under Article 7, as bhetween non-residents and residents in the country
of activity. Retirement income from past employment is put on the same footing

as income. from current earnings.

Article T

13. Peragraph 1 establishes the principle that nen-resident employees
should not be subject ioc more burdersome tax in the country of activity than
their resident fellow-workers. It i8 selfs-understood that Member States should
teke such measores am are necessary to remove any procedural obstacles to the
universal observance of this principle.

It is, on the other hand, important to ensure thai, se far as his
employment income in the country of activity is concerned, the nor-resident
enployee does not receive ﬁnjustified tax advantages, If, for inetance, he is
in receipt of other income, the tax burden on his employment income could be
affected and could, in fact, be higher than in the present situation of unew
gqual treatment. It is, however, only right that he should take the rough
with the smooth,

14. In application of the prin~

.ciple laid down in paragraph 1, the non~resident employee im to be granted
the same allowances, exemptions, dednctions and other tax relisfa in the couniry

oo
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of activity as are granted to residents. This is true just as much for the
special deductions for expenses incurred in obtaining the taxable employment
income as for general deductions and reliefs available against the taxpayer's

whole income,

Where, however, in addition to employﬁent income qualifying for
equal treatment under paragraph 1 , the employee has other income ~ whether
in the country of activity, the country of residence or in 2 third country =
it would not be right to insist on the full grant of ueneral reliefs sgainst
the whole of such income, especially since those general reliefs might well
be granted a second time in respect of the other income taxable in the country
of residence. Paragraph 2 accordingly provides that, by way of derogation
from paragranh ¥ , the non-resident employee may be granted the general
retiefs anly in so far as they are related to the taxable employment income
in the country of activity, i.e. in the proportion that the taxable net emp Loy-
ment inceme bears to the total net income. Wet incame, in this context, means
gross receipts less costs incurred in obtaining, and other special deductions
retated to, those receipts.” - - However the directive does not in this
case make it obligatory to reduce general reliefs ; it wimply paxmi%a such
an option to be exercised by the Member States. They may prefer in certain

circumstances, e.g. wherd the other income is comparatively emall, not to do

80
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15. A further option is provided (in the second sub-paragraph of para-
graph 2) for reservation of the progression: Member States may apply to
the taxable emﬁ}oyment income the nrogrgssive rate apglicabte to a resident,
j.e. as if the other income were taxable or, if negative, were deductible in

the country of activity.

Article 8

16. The principle of equal treatment laid down in Article T is extended
in Article B to those cases where the tax advantages depend not onyy on whether
the taxpayer is himself resident but also on whether his spouse or children

are resident in the country of activity.
N




17 This Article imposes an obligation on & Member State which granis
income tax relief For payments only when made to a national insurance company,
bank or other recipient, to confer equal treaiment on payments made to a
corresponding institution in another Member State. This principle is to have
the widest possible application.

Article 10

18. As with most measures of tax relief, this directive is open to
atuse, Article 10 accordingly arme the Member States with sufficient general
powers to prevent abuse of any of its provisions, &speciglly where 2

change of domicile ia carried out for taxation reasons,

Article 13

19. The period of between two and three years is designed to permit
Hember States to take all measures necessary io apply the directive and in
particular to reach agreement upon the tudgetary arrangements in accordance
with Article S




PROPOSAL FOR A COUNCIL DIRECTIVE

concerning the harmonization of income taxation provisions

with respect to freedom of movement for workers within the
Community

THE COUNCIL OF THE EUROPEAN COMMUNITIES,

Having regard to the Treaty establishing the
furopean Economic Community and in particular Article 100 thereof;

Having regard to the proposal from the Commission;

Having regard to the opinion of the European Parliament;
Having regard to the opinion of the Economic and Social Committee;

Whereas freedom of movement for workers is a fundamental objective

of the Treaty;

Whereas the present systems of income taxation have different rules
for residents and non-residents; whereas these differences may penalise
workers who exercise their employment in Member States where they are not re-
sident for tax purposes; whereas these differences are most acute in the case

of frontier workers;

Whereas, in order to ensure greater freedom of movement for workers,
it is essential to reduce the differences that exist in the taxation of the

employment income of resident and non—resident workers; N

whereas a frontier worker returns 3s a rula daily to the Member State

where he resides and pays his indirect taxes for the most part to that Member

State ; whereas it i§ much simpler for the frontier worker to have to deal onty

with the tax authorities of that Member Stote ; whereas these considerations
militate in favour of taxing the frontier worker in that Member State in res-

-

pect of his employment income derived from another Member State ;




Whereas the Member State in which a frontier worker exercises his
employment must nonetheless be able Yo levy a withholding tax on the income of
such a werker ; whereas the withholding tex shouldnot, however, be greater than
that levied on the i-rwm= of a residemnt worker in otherwise identical circum~
stances ; wherear ' vepber State of which the frontier worker is a resident

must credit the withholding tax against the tax it levies on his employment inw

coﬁe and repay any excess, thus assuring taxztion at the level prevailing in

+hat Member State ;

Hnereas in order i{o ensure the uniform application of these rules of
taxation it is necessary to eptablish a common definmition of
“frontier worker” ;

Whereas it may be left o the Member States concerned to regulate
by sgreement the allocation betwsen themselves of the revenue accruing from this
taxation j

Whereas it is expedient to lay down at the same time common rnies
for taxing the employwent income of other non—resideni workers, including income
from public, private or social security pemsions j whereas such incoze shouid
be tared in the Member State in which it arises but should not be subjected to
more burdensome taxation than in the came of a vesidemt worker ; whereas there
are grounds for applying a pro rata rule to the gemeral lax reliefs granted by
+hat Member State where the worker has other income ; whereas Member Statesshould
be left free to determine the progreesive rate applicable to the employment
income by taking into account all the worker's income, both positive and nega-

tive, just as if he were resident ;

whereas provision should also be made, inorder to ensure equal treatment
petween resident and non-resident workers, for the case whers complete equality
resuires the worker's spouse or children to be residant in the Member State in
.wnich employment is exercised by granting the worker the option to have
them so regarded ;

Whereas the rule under which payments of interest, insurance premsiwss,
pension contributions etc,, rank for tax relief only when they are made to an
ingtitution resident in the taxing Member State can affect both freedom of movew
ment for workers and freedom to provide sarvices within the Communily ; '
whereas it is thersfore desirable to eliminate this discrimination by making such
relief available in the case of payments ‘o corresponding institutions in other
Mewber States,

HAS ADOPTED THIS DIRECTIVE :




Part I

General provisions and definitions

Article 1

Each Member State. shall apply the provisions of the foliowing articles

to @
~ the taxation of the income of frontier uorkérs,
-~ the taxation of the income of Other non-resident employed persons,
-~ the taxation treatment of certain payments.
Article 2
1 The taxes to which this dDirective applies are taxes on income.

All taxes imposed on total income or on elements of income, irrespective of

the manner in which they, shall be regarded as taxes on income.
2 The taxes referred to in paragraph 1 are at present @

in Belgium : Impbt des personnes physigues/Personenbelasting
Inpdt des non-résidents/Belasting der niet-verblijfhouders

in Denmark : ' Indkomstskat til staten
Kommunal indkomstskat
Amtskommunal indkomstskat
Folkepensionsbidrag

.~ Sémandsskat

Sarlig ind_kcmstskat
Kirkeskat
Bidrag til dagpengefonden

in Germany : £inkommensteuer

in France Imp6t sur ie revenu

in Ireland : Income tax

in Italy : Imposta sul reddito detie persone fisiche

in Luxembourg @ Impot sur ie revenu des personnes physicues
in the Netherlands : Inkomstenbelasting

in the United
Kingdom : Income tax




3a The proviiions of paragraphl shall a2ppiy alse to any identical

or substantially similar taxes imposed subseguenily, whether in addition to
or in place of the taxes lisied in paragraph 2, The Member States shall inform
one another and ¥ - smmission whenever such a tax enters into force,

Article 3

1. For the purposes of this Directive, the term "resident”
is to be interpreted according to nationsl iax provisions and the relevant
double taxation agreementi,

2 For the purposes of this Directive, "frontier worker" meana any
individual :
1) deriving income from employment 3
2) who exercises that emplioyment in a Member State where he is not
resident and
3} who is resident in another Member State Yo which he returns as a
rule .daily,

A frontier worker who is posted by his employer to a place inside
the Gommunity other than his usual place of work so that he is prevenied from
returning daily to the place where he remides shall not thereby lose his
statues of a frontier worker as regards the States mentioned in the first
tmbparagraph, provided that such posting does not axceed in aggregate one
third of the days in the calendar year for which he has, or would have if
the posting were disregarded, the status of a frontier worker,

Part IT

Taxation of froutier workers

Article 4

le The employment income of a frontier worker shall be subject to
tax in the Mewber State of which he is m resident,




2w The ¥ember State in which employment ie exercised may, however,
levy a tax on that income but only uy means of a withholding tar, Where a
withholding tax is levied on residents and non-residents alike, it shall not
be greater in the case of a non-resident than it would be for a resident in

ihe same circumsiances,

3, The tar which has been levied in accordance with parasgrapt: 2 shall
T2 credited against the tax levied on that en:plt:yme::t' incene in <the Meobor
State of which the frontier worker is a resident, To ihe extent that the iax
levied in accordance with paragraph 2 exceeds the tax levied in the latter
Mewber State, the latier Member State shall refund the excess to ihe frontier

worker.

Article S

ia The two Member States concerned shall agree upon the apportionment

tetwesn them of the fax receipts and amounts of refund,

2e til such time as an agreement is reached, the said receipts shall
continue to be apportioned in the same way as the apportiomment whicn would

result from the application of double taxation agreements.

Part TII

Taxation of employed persons other than frontier workers

s

Article 6

The provisions of Articles 7 and 8 shall apply tonaturalpersons
other than ithe frontiar workers referred to in Article 3 (2) who
e residents of one Member State and who are tared in another Hember State,
ithout being resident there, on the following items of income 1

./o




- income from dopesndent personal services ;

« pensions and other similar remuneration received in considera-

tion of past employment, including social security pensions, as

well -~ pensions and other similar remuneration paid by a Nember
Si. - or a political subdivision or a local authority thereof
in respect of past services rendered to that Hember State or
subdivision  or local anthority thereof in the discharge of
functions of a governmental nature,

Article 7

le The items of income specified in Article 6 may not be subjected
in the taxing State to any more burdemsome faxation than if ihe taypayer
were resident in that Siate.

2e By way of derogation from the provisions of paragraph 1, the
Member State may, in taxing the income specified in Article § where a tax—
payer has other income, grant that taxpayer the sllowances, exemplions, dedno-
tions and other general tax reliefs reaserved for resident taxpayers only in
the proportion that the net income mentioned in Article 6 bears to the total

net income,

That Member State may alsoc provide that the tax rate applicable
o the income taxable under Article 6 is to be computed as if the taxpgyer
were a regideni of the Member State. .

Article 8

Where the tax payable on the items of income specified in Article
€ in the taxing Hember State depends upon whether the spouse or children of
the taxpayer i:frgiedmt in that Member State, that MHember State snall, in
taxing those items of income, grant the same tax treatment, if the taxpayer
so requesis, as if the spouse or children were resident in that Member State.

The provisions of Artlocle the second subparagraph of 7(2)
shall apply correspondingly.
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Part IV

Tax relief for certain pa)}ments

Article 9

1. Where a Member State granis an advantage for the purposes of incone
tax witnin themesningof Article 2, whether by way =F deduction from the tax base -
or otherwise, for payments made by anatural person tosn insurance company, bank,
pension fund, building society or any other recipient, such a tax advantage
shall not be refused solely because that recipient is situated, established
or regsident in another Member State.

2e The Member State which is first mentioned in paragraph 1 may, as a
condition for applying. that paragraph, require the recipient to be subject to
gimilar tax obligations to those which would be required of the corresponding
recipient resident in its own territory. -

Part V

Article 10

The provisions of this Directive shall npot constitute an obstacle to

the application of national provisions necessary to avoid fraud and abuse.
Article 11

Kember States shall bring into force the
and administrative provisions necessaryto comwply with the provisions of
this Directive not later than 1 January of the third year following the
year of its adoption, They shall forthwith inform the Commission thereof.

Article 12
This Directive is addressed t the Member States.

Done at Brussels, the . For the Council
The President




